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Rules and Regulations

Federal Register
Vol. 68, No. 137

Thursday, July 17, 2003

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-SW-49-AD; Amendment
39-13238; AD 2003-14-19]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA-365N, N1, AS-365N2,
AS 365 N3, SA-366G1, AS355F, F1, F2,
N, and EC130 B4 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Eurocopter France
(Eurocopter) model helicopters that
requires removing certain main
servocontrols and replacing them with
servocontrols that do not fall within the
“Applicability” of this AD at specified
intervals. This amendment is prompted
by the discovery of an incorrect
tightening torque load found on
servocontrols that were overhauled by
Hawker Pacific Aerospace. The actions
specified by this AD are intended to
prevent thread failure, separation of the
upper end fitting that attaches the
servocontrol cylinder to the upper ball
end-fitting, and subsequent loss of
control of the helicopter.

DATES: Effective August 21, 2003.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0110, telephone (817) 222-5123,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for Eurocopter Model
SA-365N, N1, AS-365N2, AS 365 N3,
SA-366G1, AS355 F, F1, F2, N, and
EC130 B4 helicopters with certain

servocontrols installed was published in
the Federal Register on February 14,
2003 (68 FR 7451). That action proposed
to require removing the servocontrol
and replacing it with a servocontrol that
does not fall within the “Applicability”
of the AD at specified intervals.

The Direction Generale De L’Aviation
Civile (DGAC), the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
Eurocopter Model AS 365 N, EC 130, AS
355, and SA 366 helicopters. The DGAC
advises of a report of incorrect
tightening torque load found in service
on servocontrols that were overhauled
by Hawker Pacific Aerospace.

Eurocopter has issued the following
alert telexes, all dated April 29, 2002,
which specify removing the
servocontrols and returning them to the
Hawker Pacific Aerospace:

+ Alert Telex No. 67.00.08 for Model
AS-365N, N1, N2, and N3 helicopters;

+ Alert Telex No. 67.03 for Model
AS-366G1 helicopters;

+ Alert Telex No. 67.00.23 for Model
AS355F, F1, F2, and N helicopters;

+ Alert Telex No. 67A001 for Model
EC130 B4 helicopters.

The DGAC classified these alert telexes
as mandatory and issued AD No’s.
2002-312-056(A), 2002—313-027(A),
2002-315-069(A), and 2002-316—
004(A), all dated June 12, 2002, to
ensure the continued airworthiness of
these helicopters in France.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s AD system. The regulation now
includes material that relates to altered
products, special flight permits, and
alternative methods of compliance.
However, for clarity and consistency in
this final rule, we have retained the
language of the NPRM regarding that
material.

The FAA estimates that 252
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 8 work hours per
helicopter to accomplish the required

actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $6,853, but the
manufacturer has stated in the service
information that it will rework the
servocontrols at no cost to the owner/
operator. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,847,916,
assuming no costs are covered by the
manufacturer’s warranty.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

= 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2003-14-19 Eurocopter France:
Amendment 39-13238. Docket No.
2002—-SW-49-AD.

Applicability: Model SA-365N, N1, AS—
365N2, N3, SA-366 G1, AS355F, F1, F2, N
and EC130 B4 helicopters, with TRW-SAMM
main servocontrols, part number SC8031,
SC8031A, SC8031-1, SC8031-2, SC8032-1,
SC8032-2, SC8033-1, SC8033-2, SC8034—1,
SC8034—2, SC8042 or SC8043, overhauled or
repaired at Hawker Pacific Aerospace before

March 1, 2002, installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by

this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent thread failure, separation of the
upper end-fitting that attaches the
servocontrol cylinder to the upper ball end-
fitting, and subsequent loss of control of the
helicopter, accomplish the following:

(a) Replace each servocontrol with a
servocontrol that does not fall within the
“Applicability”” of this AD in accordance
with the following table:

For servocontrols that have been in service for:

Replace the servocontrols:

(1) Less than 1,000 hours time-in-service (TIS)

(2) 1,000 or more hours TIS; less than 1,300 ..

(3) 1,300 or more hours TIS; ......ccoceeiieeeiiinnenne

occurs first.

Within the next 550 hours TIS or 12 months, whichever occurs first.
Before the servocontrols reach 1,550 hours TIS or within 9 months, whichever

Within the next 250 hours TIS or 6 months, whichever occurs first.

Note 2: Eurocopter Alert Telex No.
67.00.08 for Model AS 365 N, N1, N2, and
N3 helicopters; Alert Telex No. 67.03 for
Model AS 366 G1 helicopters; Alert Telex
No. 67.00.23 for Model AS 355 F, F1, F2, and
N helicopters; and Alert Telex No. 67A001
for Model EC 130 B4 helicopters, all dated
April 29, 2002, pertain to the subject of this
AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Safety
Management Group, Rotorcraft Directorate,
FAA. Operators shall submit their requests
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Safety
Management Group.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Safety Management Group.

(c) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(d) This amendment becomes effective on
August 21, 2003.

Note 4: The subject of this AD is addressed
in Direction De L’Aviation Civile (France) AD
No’s. 2002—-312-056(A), 2002—-313—-027(A),
2002-315-069(A), and 2002—316—-004(A), all
dated June 12, 2002.

Issued in Fort Worth, Texas, on July 8,
2003.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 03—-17947 Filed 7-16—03; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NE-20-AD; Amendment
39-13242; AD 2003-14-23]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc RB211-524G2, -524G2-T, -524G3,
—-524G3-T, —524H, -524H-T, -524H2,
and —-524H2-T Series, and Models
RB211 Trent 768-60, 772-60, and
772B—60 Turbofan Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for Rolls-
Royce plc (RR) RB211-524G2, —-524G2—
T, -524G3, -524G3-T, —-524H, —524H-T,
—524H2, and —524H2-T series, and
models RB211 Trent 768-60, 772—60,
and 772B-60 turbofan engines with high
pressure compressor (HPC) rotor stage 1
through stage 6 drums, part numbers
(P/Ns) FK25502 and FW20195 installed.
This AD is prompted by reports of
cracks found in loading slots of HPC
rotor stage 1 through stage 6 drums. We
are issuing this AD to prevent crack
initiation and propagation leading to
uncontained failure of the HPC rotor
stage 1 through stage 6 drum, and
damage to the airplane.
DATES: Effective August 1, 2003.

We must receive any comments on
this AD by September 15, 2003.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e By mail: The Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2003-NE—
20-AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

« By fax: (781) 238-7055.

e By e-mail: 9-ane-
adcomment@faa.gov

You may examine the AD docket, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Antonio Cancelliere, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7751; fax (781) 238—7199.
SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the UK.,
recently notified the FAA that an unsafe
condition may exist on RR RB211—
524G2, -524G2-T, -524G3, -524G3-T,
—524H, —524H-T, —-524H2, and -524H2—
T series, and models RB211 Trent 768—
60, —772—60, and 772B—60 turbofan
engines with HPC stage 1 through stage
6 drums, P/Ns FK25502 and FW20195
installed. The CAA advises that reports
have been received of a number of RR
Trent 700 series HPC rotor stage 1
through stage 6 drums found with
cracks in the blade loading slots. The
RB211-524G2, -524G2-T, -524G3,
—524G3-T, -524H, —-524H-T, —-524H2,
and —524H2-T series turbofan engines
use an identical HPC rotor stage 1
through stage 6 drum. To date, one
drum has been found with cracks. The
manufacturer’s investigation has
revealed that the mechanism inducing
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the cracking is a function of engine
operating time and temperature, and is
initiating cracks in the area of peak
stress location. This AD requires
removal from service of affected HPC
rotor stage 1 through stage 6 drums at
a newly established reduced cyclic life
limit. We are requiring certain actions in
this AD to prevent crack initiation and
propagation leading to uncontained
failure of the HPC rotor stage 1 through
stage 6 drum, and damage to the
airplane.

FAA’s Determination and Requirements
of This AD

Although none of these affected
engine models are used on any airplanes
that are registered in the United States,
the possibility exists that the engine
models could be used on airplanes that
are registered in the United States in the
future. Since an unsafe condition has
been identified that is likely to exist or
develop on other Rolls-Royce plc
RB211-524G2, -524G2-T, -524G3,
—-524G3-T, —524H, -524H-T, -524H2,
and —524H2-T series, and models
RB211 Trent 768-60, 772—60, and
772B-60 turbofan engines of this same
type design, we are issuing this AD to
prevent crack initiation and propagation
leading to uncontained failure of the
HPC rotor stage 1 through stage 6 drum,
and damage to the airplane. This AD
requires removal of HPC rotor stage 1
through stage 6 drums, P/Ns FK25502
and FW20195, at a newly established
reduced cyclic life limit of 4,200 cycles-
since-new.

Bilateral Airworthiness Agreement

This engine model is manufactured in
the U.K., and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. In keeping
with this bilateral airworthiness
agreement, the CAA has kept the FAA
informed of the situation described
above. We have examined the findings
of the CAA, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

FAA'’s Determination of the Effective
Date

Since there are currently no domestic
operators of this engine model, notice
and opportunity for prior public
comment are unnecessary. Therefore, a
situation exists that allows the
immediate adoption of this regulation.

Changes to 14 CFR Part 39—Effect on
the AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs our AD
system. This regulation now includes
material that relates to special flight
permits, alternative methods of
compliance, and altered products. This
material previously was included in
each individual AD. Since this material
is included in 14 CFR part 39, we will
not include it in future AD actions.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003-NE-20-AD" in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify it. If a person contacts us
through a nonwritten communication,
and that contact relates to a substantive
part of this AD, we will summarize the
contact and place the summary in the
docket. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You may get more information
about plain language at http://
www.plainlanguage.gov.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2003—NE-20-
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

» Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2003-14-23 Rolls-Royce plc: Amendment
39-13242. Docket No. 2003-NE-20—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 1, 2003.

Affected ADs

(b) None.
Applicability:

(c) This AD applies to Rolls-Royce plc
RB211-524G2, —-524G2-T, —524G3, -524G3—
T, -524H, —-524H-T, —-524H2, and ‘“524H2-T
series, and models RB211 Trent 768-60, 772—
60, and 772B-60 turbofan engines with high
pressure compressor (HPC) rotor stage 1
through stage 6 drums, part numbers (P/Ns)
FK25502 and FW20195 installed. These
engines are installed on, but not limited to,
Airbus A330 series, Boeing 747-400 series,
and 767-300 series airplanes.

Unsafe Condition

(d) This AD is prompted by reports of
cracks found in loading slots of HPC rotor
stage 1 through stage 6 drums. We are issuing
this AD to prevent crack initiation and
propagation leading to uncontained failure of
the HPC rotor stage 1 through stage 6 drum,
and damage to the airplane.

Compliance:

(e) If you have not already performed the
actions required sby this AD, you must
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perform the actions within the compliance
cycles specified in this AD.

Required Actions

(f) Remove HPC rotor stage 1 through stage
6 drums, P/Ns FK25502 and FW20195, from
service at or before accumulating 4,200
cycles-since-new (CSN).

(g) After the effective date of this AD, do
not install any HPC rotor stage 1 through
stage 6 drum, P/N FK25502 or FW20195, that
exceeds 4,200 CSN.

Alternative Methods of Compliance
(AMOCs)

(h) You must request AMOCs as specified
in 14 CFR part 39.19. All AMOCs must be
approved by the Manager, Engine
Certification Office, FAA.

Material Incorporated by Reference

(i) None.
Related Information

(j) CAA airworthiness directive 004—02—
2003, dated April 2003, also addresses the
subject of this AD.

Issued in Burlington, Massachusetts, on
July 11, 2003.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03—18078 Filed 7-16—03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NE-32-AD; Amendment
39-13243; AD 2003-15-01]

RIN 2120-AA64

Airworthiness Directives; McCauley
Propeller Systems, Inc. Propeller Hub
Models B5JFR36C1101,
C5JFR36C1102, B5JFR36C1103, and
C5JFR36C1104

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McCauley Systems, Inc. propellers that
are installed on BAE Systems
(Operations) Limited Jetstream Model
4101 airplanes. This AD requires a
fluorescent penetrant inspection (FPI) of
the propeller blades for cracks. This AD
is prompted by a report of a significant
crack in a propeller blade shank and
two reports of cracks in the hubs of the
same propeller model. We are issuing
this AD to detect cracks in the propeller
blade shank that could cause a failure of
the propeller blade and loss of control
of the airplane.

DATES: Effective July 17, 2003. The
Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of July 17, 2003.

We must receive any comments on
this AD by September 15, 2003.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

* By mail: The Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2003—NE—
32—AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

« By fax: (781) 238-7055.

* By e-mail: 9-ane-
adcomment@faa.gov

You may get the service information
referenced in this AD from McCauley
Propeller Systems, 3535 McCauley
Drive, Vandalia, OH 45377.

You may examine the AD docket at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA. You
may examine the service information at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Timothy Smyth, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Room 107, Des
Plaines, IL 60018; telephone: (847) 294—
7132; fax: (847) 294-7834.
SUPPLEMENTARY INFORMATION: This AD
applies to the following McCauley
Systems, Inc. propeller assemblies that
are installed on BAE Systems
(Operations) Limited Jetstream Model
4101 airplanes:

e Hub Model B5JFR36C1101, with
Model 114GC series propeller blades,

e Hub Model C5JFR36C1102, with
Model L114GC series propeller blades,
and

* Hub Model B5JFR36C1103, with
Model 114HC series propeller blades,

* Hub Model C5JFR36C1104, with
Model L114HC series propeller blades.
This AD requires a one time FPI of the
retention area of the propeller blade. A
July 1, 2003, report of vibration
prompted this AD. An operator of a
Jetstream Model 4101 airplane notified
McCauley Propeller Systems, Inc. of a
vibration during flight. Investigation
found a crack that appeared to extend
through the butt of the propeller blade
for about one-half of the circumference
of the blade shank. We also received
two reports of cracks in the hubs of the

same propeller models that may be
related to this issue. We are requiring
the actions specified in this AD to detect
cracks in the propeller blade shank that
could cause a failure of the propeller
blade and loss of control of the airplane.

Relevant Service Information

We have reviewed and approved the
technical contents of McCauley Alert
Service Bulletin (ASB) ASB246B,
Revision 2, dated July 11, 2003, that
describes procedures for FPI of the
propeller blade.

Differences Between This AD and the
Service Information

McCauley ASB ASB246B, Revision 2,
dated July 11, 2003, requires the
operator to perform a blade shake check
at 72-hour intervals. This AD does not
require the blade shake check.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other McCauley Systems, Inc.
propeller hub Models B5JFR36C1101,
C5JFR36C1102, B5JFR36C1103, and
C5JFR36C1104, of the same type design
that are installed on BAE Systems
(Operations) Limited Jetstream Model
4101 airplanes. We are issuing this AD
to detect cracks in the propeller blade
shank that could cause a failure of the
propeller blade and loss of control of the
airplane. You must use the service
information described previously to
perform these actions.

FAA'’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this
amendment effective in less than 30
days.

Changes to 14 CFR Part 39—Effect on
the AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs our AD
system. This regulation now includes
material that relates to special flight
permits, alternative methods of
compliance, and altered products. This
material previously was included in
each individual AD. Since this material
is included in 14 CFR part 39, we will
not include it in future AD actions.
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Interim Action

These actions are interim actions and
we may take further rulemaking actions
in the future.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003—-NE-32—AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify it. If a person contacts us
verbally, and that contact relates to a
substantive part of this AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend the AD in
light of those comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You may get more information
about plain language at http://
www.faa.gov/language and http://
www.plainlanguage.gov.

Regulatory Findings
We have determined that this AD will

not have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2003-NE-32—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2003-15-01 McCauley Propeller Systems,
Inc.: Amendment 39-13243. Docket No.
2003-NE-32—-AD.

Effective Date

(a) This airworthiness directive (AD)

becomes effective July 17, 2003.

Affected ADs

(b) None.
Applicability
(c) This AD applies to McCauley Propeller

Systems, Inc. propeller models that are listed

in Table 1 of this AD, and are installed on

BAE Systems (Operations) Limited Jetstream
Model 4101 airplanes. Table 1 follows:

TABLE 1.—PROPELLER MODELS BY
HuB MODEL AND BLADE MODEL

With propeller
blade model
installed

Propeller hub model

B5JFR36C1101 ................ 114GC series.
C5JFR36C1102 .... L114GC series.
B5JFR36C1103 ................ 114HC series.
C5JFR36C1104 ................ L114HC series.

Unsafe Condition

(d) This AD is prompted by a report of a
significant crack in a propeller blade shank
and two reports of cracks in the hubs of the
same propeller model. We are issuing this
AD to detect cracks in the propeller blade
shank that could cause a failure of the
propeller blade and loss of control of the
airplane.

Compliance

(e) You must perform the actions within
the compliance times specified in this AD
unless the actions have already been done.

Fluorescent Penetrant Inspection (FPI) of
Propeller Blades

(f) Fluorescent-penetrant inspect the
propeller blade using the procedures
specified in 3.A. through 3.1. of McCauley
Alert Service Bulletin (ASB) ASB246B,
Revision 2, dated July 11, 2003, and the
compliance times specified in the following
Table 2:

TABLE 2.—COMPLIANCE TIMES FOR FPI OF PROPELLER BLADES

If the propeller blade time-since-new (TSN) is—

Or if—

Then inspect—

(1) 10,000 hours TSN or more

(2) 10,000 hours TSN or more and the blade
has been overhauled within the last 200

hours TIS before the effective date of this AD.

(3) 6,000 hours TSN or more

(4) Fewer than 6,000 TSN

The blade was overhauled at least twice ........

The blade was overhauled at least twice, and
the last overhaul was within the last 200
hours TIS before the effective date of this
AD.

The blade was overhauled at least once

The blade has not been overhauled

Within 50 hours time-in-service (TIS) after the
effective date of this AD.

Within 250 hours TIS after the effective date
of this AD.

Within 200 hours TIS after the effective date
of this AD.
At the next overhaul.

Reporting Requirements

(g) The Office of Management and Budget
(OMB) has approved the reporting
requirements specified in 3.H. of McCauley

ASB ASB246B, Revision 2, dated July 11,
2003, and assigned OMB control number
2120-0056.

Alternative Methods of Compliance
(AMOCs)

(h) You must request AMOCs as specified
in 14 CFR 39.19. All AMOCs must be
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approved by the Manager, Chicago Aircraft
Certification Office, FAA.

Material Incorporated by Reference

(i) You must use McCauley Propeller
Systems, Inc., Alert Service Bulletin
ASB246B, Revision 2, dated July 11, 2003, to
perform the FPI. The Director of the Federal
Register approved the incorporation by
reference of this service bulletin in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. You may get a copy from McCauley
Propeller Systems, 3535 McCauley Drive,
Vandalia, OH 45377. You may review copies
at the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Related Information

(j) None.

Issued in Burlington, Massachusetts, on
July 14, 2003.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 03—18236 Filed 7-15-03; 12:42 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No.FAA—2003-15124; Airspace
Docket No. 03—-ASO-5]

Amendment of Class E5 Airspace;
Augusta, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E5
airspace at Augusta, GA. A Area
Navigation (RNAV) Global Positioning
system (GPS) Standard Instrument
Approach Procedure (SIAP) has been
developed to Augusta Regional Airport
At Bush Field. Additionally, a
modification has been made to the
Augusta, GA, Class E5 airspace area to
contain the Nondirectional Radio
Beacon (NDB) Runway (RWY) 17
Standard Instrument Approach
Procedure (SIAP) to Augusta Regional
airport At Bush Field. Controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to contain the SIAP’s

DATES: 0901 UTC, September 4, 2003.
FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.

SUPPLEMENTARY INFORMATION:
History

On May 22, 2003, the FAA proposed
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) by
amending Class E5 airspace at Augusta,
GA, (68 FR 27946). This action provides
adequate Class E5 airspace for IFR
operations at Augusta Regional Airport
At Bush Field. Designations for Class E
are published in FAA Order 7400.9K,
dated August 30, 2002, and effective
September 16, 2002, which is
incorporated by reference in 14 CFR
part 71.1. The Class E designations
listed in this document will be
published subsequently in the Order.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends Class E5 airspace at
Augusta, GA.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (30 does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

= In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 401113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows:

[Amended]

Paragraph 6005 Class E Areas Extending
Upward From 700 Feet or More Above the
Surface of the Earth

* * * * *

ASO GA E5 Augusta, GA [REVISED]

Augusta Regional At Bush Field Airport, GA

(Lat. 33°22'12" N, long. 81°57'52" W)
Bushe NDB

(Lat. 33°17'13" N, long. 81°56'49" W)
Emory NDB

(Lat. 33°27'46" N long. 81°59'49" W)
Daniel Field

(Lat. 33°27'59" N, long. 82°02'22" W)
Burke County Airport

(Lat. 33°02'27" N, long. 82°00'14" W)
Burke County NDB

(Lat. 33°02'33" long. 82°00' 17")
Millen Airport

(Lat. 32°53'38" N, long. 81°57'54" W)
Millen NDB

(Lat. 32°53'41" N, long. 81°58' 01" W)

That airspace extending upward from 700
feet above the surface within an 8.2-mile
radius of Augusta Regional At Bush Field
Airport, and within 8 miles west and 4 miles
east of the 172° bearing from the Bushe NDB
extending from the 8.2-mile radius to 16
miles south of Bushe NDB, and within 8
miles west and 4 miles east of the 349°
bearing from the Emory NDB extending from
the 8.2-mile radius to 16 miles north of
Emory NDB, and within a 6.3-mile radius of
Daniel Field, and within a 6.2-mile radius of
Burke County Airport and within 3.5 miles
each side of the 243° bearing from the Burke
County NDB extending from the 6.2-mile
radius to 7 miles southwest of the NDB, and
within a 6.4-mile radius of Millen Airport
and within 4 miles east and 8 miles west of
the 357° bearing from the Millen NDB
extending from the 6.4-mile radius to 16
miles north of the airport.
* * * * *

Issued in College Park, Georgia on July 7,
2003.

Walter R. Cochran,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 03-18073 Filed 7-16-03; 8:45 am]
BILLING CODE 4910-13-M
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 275 and 279

[Release Nos. 34-48167; IA-2144; File No.
S7-10-00]

RIN 3235-AD21

Electronic Filing by Investment
Advisers; Amendments To Form ADV;
Technical Amendments

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; technical
amendments.

SUMMARY: The Commission is adopting
technical revisions to Forms ADV,
ADV-W and ADV-H and related rules
under the Investment Advisers Act of
1940, which were published in the
Federal Register on September 22, 2000
(65 FR 57437). The amendments are
designed to aid advisers in the
completion and filing of Forms ADV,
ADV-W and ADV-H by clarifying
certain instructions to the forms.
EFFECTIVE DATE: July 11, 2003.

FOR FURTHER INFORMATION CONTACT: Don
L. Evans, Senior Counsel, at 202-942—
0719, Office of Investment Adviser
Regulation, Division of Investment
Management, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0506.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(“Commission” or “SEC”) is adopting
technical amendments to rules 0-4,
203-1, 203-3, and 204-1 [17 CFR
275.04, 275.203-1, 275.203-3, and
275.204—1] and to Forms ADV, ADV-W
and ADV-H [17 CFR 279.1, 279.2 and
279.3] under the Investment Advisers
Act 0of 1940 [15 U.S.C. 80b] (“Advisers
Act” or “Act”). The Commission is also
withdrawing rule 203A-6 [17 CFR
275.203A—6] under the Advisers Act.

I. Discussion

Investment advisers today utilize the
Investment Adviser Registration
Depository (“IARD”), a one-stop
electronic filing system, to make
registration and “notice” filings with
the SEC and state regulators over the
Internet. In conjunction with launching
electronic filing for advisers in 2000, the
Commission adopted several rules and
rule amendments under the Advisers
Act, related to the IARD. Certain
administrative issues have arisen
regarding these revised rules and forms,

1Electronic Filing by Investment Advisers;
Amendments to Form ADV, Investment Advisers
Act Release No. 1897 (Sept. 12, 2000) [65 FR 57438
(Sept. 22, 2000)].

and we are making technical
amendments to address these issues.2

II. Rule and Form Amendments

A. Rule 0-4: General Requirements of
Papers

We are amending rule 0—4 to extend
filing deadlines when the IARD is
closed to filings. Electronic filings
otherwise required to be made in late
December, when the IARD is shut down
to process state renewals, must be filed
on or before the following January 7.
Other IARD filings required to be made
on a day the IARD is closed to filings
will be considered timely if filed on the
following business day.3

B. Rule 204-1: Amendments to
Application for Registration

We are deleting language in rule 204—
1(b) that set out the transition period to
IARD for SEC-registered advisers; this
transition period ended April 30, 2001.4
We are also amending the rule to clarify
that advisers must file all amendments
to Part 1A of Form ADV electronically
with the IARD absent a continuing
hardship exemption.

C. Form ADV: Uniform Application for
Investment Adviser Registration; Part
1A, Item 7: Financial Industry
Affiliations

We are revising the instructions to
Form ADV, Part 1A, Items 7A and 7B.
The change to Item 7A accommodates
advisers that share personnel with an
affiliated broker-dealer. NASD will
accept a single Form U—4 filing, through
IARD, to register an individual both as
the advisory firm’s investment adviser
representative and as a registered
representative of the advisory firm’s
affiliated broker-dealer, provided the
adviser names the affiliated brokerage
firm on its Form ADV.5 Duplicative
Form U-4 filings by an adviser and its
affiliated broker-dealer create

2In addition to the changes detailed below, we
are (i) revising the Form ADV-H Item 1B language
to refer to “Item 12 of Part 1A” of Form ADV rather
than simply “Item 12", (ii) clarifying that
Instruction 3 to Form ADV-W applies only to state-
registered advisers, and (iii) amending rules 203-1,
203-3 and 204-1, the General Instructions to Form
ADV, and Form ADV-W to reflect the correct name
of the IARD operator due to a NASD corporate
restructuring in the fall of 2002.

3Rule 0—4(a)(2) [17 CFR 275.0—4(a)(2)].

4We are also deleting rule 203A-6, which set out
the transition period from SEC registration for
certain advisers located in Ohio; this transition
period ended March 30, 2000.

5The Form U—4 is the NASD uniform application
for securities industry registration or transfer.
Investment advisers submit Form U—4 through
IARD to register investment adviser representatives
with state securities authorities; broker-dealers
submit it through the Central Registration
Depository (CRD) for their registered
representatives.

unnecessary burdens; as a convenience
to filers, we are amending Part 1A, Item
7 to permit (but not require) an adviser
to name, on Section 7.A. of Schedule D,
any related persons that are broker-
dealers.

Another change, to Item 7B, allows an
adviser to cross-reference to the Form
ADV of its SEC-registered affiliate in
order to disclose the limited
partnerships and limited liability
companies that the affiliate advises.® An
SEC-registered adviser may omit, from
Section 7.B. of Schedule D, the details
of LPs or LLCs managed by its related
persons that are also SEC-registered
advisers, so long as the adviser explains
in the miscellaneous section of
Schedule D that the detailed list is
available on the related person’s Form
ADV.7 In order to pass a ‘‘completeness
check” on the IARD, however, all
advisers that answer “yes” to Item 7B
must list at least one LP or LLC in
Section 7.B of Schedule D. The IARD
will not allow an adviser to file a Form
ADV that fails the completeness check.

III. Effective Date; Findings Under the
Administrative Procedure Act

The technical amendments adopted
today shall become effective July 11,
2003. An adviser is not required to file
a separate amendment to its Form ADV
solely to reflect these revisions.
However, when it next files a Form ADV
(including amending its Form ADV),
Form ADV-W or Form ADV-H on or
after the effective date, the adviser must
use the rules and forms as revised.8
These amendments make minor,
technical changes to the manner in
which advisers submit registration
information to the Commission through

6 A number of advisers currently follow this
procedure in reliance on the SEC staff response to
a “frequently asked question’ on the SEC’s IARD
website.

7 This explanation must state: (1) That the adviser
has related SEC-registered investment advisers who
manage investment related LPs or LLCs that are not
listed in Section 7.B of its Schedule D, (2) that
complete and accurate information about those
investment related LPs or LLCs is available in
Section 7.B of Schedule D of the Form ADVs of the
related SEC-registered advisers; and (3) whether the
adviser’s clients are solicited to invest in any of
those LPs or LLGs. If the adviser has a related
person that is a general partner in an investment-
related LP or manager of an investment-related LLC,
and that related person is not registered with the
SEC as an investment adviser, the adviser must
continue to list all LPs and LLCs of that related
person in Section 7.B of its own Schedule D.

8 An adviser filing a Form ADV amendment
through the IARD on or after the effective date will
necessarily be submitting the revised version of the
form. Because the revisions to Section 7.A of
Schedule D add data fields, advisers may need to
re-enter their responses to that Section. Advisers
should review their responses to all of the affected
sections of the Form carefully to ensure that they
remain correct and complete.
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the IARD, or eliminate outdated or
confusing material contained in the
rules and instructions for submitting
such information. Therefore, the
Commission finds that there is good
cause to adopt them as final rules.
Moreover, the amendments impose no
new obligations on advisers; they are
“rules of agency * * * procedure” that
fall within exceptions to the general
notice and comment requirements of the
Administrative Procedure Act.?

IV. Consideration of Promotion of
Efficiency, Competition, and Capital
Formation

Section 202(c) of the Advisers Act
requires the Commission, when
engaging in rulemaking that requires it
to consider or determine whether an
action is necessary or appropriate in the
public interest, to consider, in addition
to the protection of investors, whether
the action will promote efficiency,
competition, and capital formation.1©

As discussed above, the rule and form
amendments will aid advisers in the
completion of Forms ADV, ADV-W and
ADV-H. The technical amendments
may enhance efficiency further by
clarifying the forms and their
instructions, thereby improving an
adviser’s understanding of IARD and
eliminating duplicative filings.

Because the rule and form
amendments apply equally to all
advisers, we do not anticipate that any
competitive disadvantages would be
created. We do not expect the
amendments, as technical changes, to
have an effect on capital formation or
the capital markets.

V. Statutory Authority

We are adopting amendments to rule
0—4, General Requirements of Papers,
under sections 204 and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b—4 and 80b—11(a)].

We are adopting amendments to rule
203-1, Application for Investment
Adviser Registration, under sections
203(c)(1), 204, and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b-3(c)(1), 80b—4, and 80b—
11(a)].

95 U.S.C. 553(b)(3)(A) and (B). For similar
reasons, the amendments do not require analysis
under the Regulatory Flexibility Act or analysis of
major rule status under the Small Business
Regulatory Enforcement Fairness Act. See 5 U.S.C.
601(2) (for purposes of Regulatory Flexibility Act
analyses, the term “rule’” means any rule for which
the agency publishes a general notice of proposed
rulemaking); 5 U.S.C. 804(3)(C) (for purposes of
Congressional review of agency rulemaking, the
term “rule” does not include any rule of agency
organization, procedure, or practice that does not
substantially affect the rights or obligations of non-
agency parties).

1015 U.S.C. 80b-2(c).

We are adopting amendments to rule
203-3, Hardship Exemptions, under
sections 203(c)(1), 204, and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b—3(c)(1), 80b—4, and 80b—
11(a)].

We are withdrawing rule 203A-6 [17
CFR 275.203A—-6], Transition Period for
Ohio Investment Advisers, under
section 203(h) [15 U.S.C. 80b-3(h)];
section 203A(c) [15 U.S.C. 80b—3a(c)];
and section 211(a) [15 U.S.C. 80b-11(a)]
of the Investment Advisers Act of 1940.

We are adopting amendments to rule
204-1, Amendments to Application for
Registration, under sections 203(c)(1),
204, and 211(a) of the Investment
Advisers Act of 1940 [15 U.S.C. 80b—
3(c)(1), 80b—4, and 80b—11(a)].

We are adopting amendments to rule
279.1, Form ADV, under section 19(a) of
the Securities Act of 1933 [15 U.S.C.
77s(a)], sections 23(a) and 28(e)(2) of the
Securities Exchange Act of 1934 [15
U.S.C. 78w(a) and 78bb(e)(2)], section
319(a) of the Trust Indenture Act of
1939 [15 U.S.C. 77sss(a)], section 38(a)
of the Investment Company Act of 1940
[15 U.S.C. 78a—37(a)], and sections
203(c)(1), 204, and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b—3(c)(1), 80b—4, and 80b—
11(a)].

We are adopting amendments to rule
279.2, Form ADV-W, under sections
203(h), 204, and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b—3(h), 80b—4, and 80—11(a)].

We are adopting amendments to rule
279.3, Form ADV-H, under sections
203(c)(1), 204, and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b—3(c)(1), 80b—4, and 80b—
11(a)].

Need for Technical Amendment

As published, the final regulations
contain errors which need to be
clarified.

List of Subjects in 17 CFR Parts 275 and
279

Investment advisers, Reporting and
recordkeeping requirements.

Text of Rule and Form Amendments

= For the reasons set out in the preamble,
Title 17, Chapter II of the Code of Federal
Regulations is amended as follows:

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

» 1. The authority citation for Part 275
continues to read in part as follows:

Authority: 15 U.S.C. 80b—2(a)(11)(F), 80b—
2(a)(17), 80b—3, 80b—4, 80b—6(4), 80b—6a,
80b—11, unless otherwise noted.

* * * * *

m 2. Paragraph (a) of § 275.04 is revised
to read as follows:

§275.0-4 General requirements of papers
and applications.

(a) Filings. (1) All papers required to
be filed with the Commission shall,
unless otherwise provided by the rules
and regulations, be delivered through
the mails or otherwise to the Securities
and Exchange Commission,
Washington, DC 20549. Except as
otherwise provided by the rules and
regulations, such papers shall be
deemed to have been filed with the
Commission on the date when they are
actually received by it.

(2) All filings required to be made
electronically with the Investment
Adviser Registration Depository
(“IARD”) shall, unless otherwise
provided by the rules and regulations in
this part, be deemed to have been filed
with the Commission upon acceptance
by the IARD. Filings required to be
made through the IARD on a day that
the IARD is closed shall be considered
timely filed with the Commission if
filed with the IARD no later than the
following business day.

(3) Filings required to be made
through the IARD during the period in
December of each year that the IARD is
not available for submission of filings
shall be considered timely filed with the
Commission if filed with the IARD no
later than the following January 7.

Note to Paragraph (a)(3): Each year the
IARD shuts down to filers for several days
during the end of December to process
renewals of state notice filings and
registrations. During this period, advisers are
not able to submit filings through the IARD.
Check the Commission’s Web site at http://
www.sec.gov/iard for the dates of the annual
IARD shutdown.

* * * * *

» 3. Part 275 is amended by:
= a. Revising the term “NASD
Regulation, Inc. (NASDR)” to read
“NASD” in: §§275.203-1(d) and
275.204-1(b)(3).
= b. Revising the term “NASD
Regulation, Inc.” to read “NASD” in
§275.203-3(b)(3).
= c. Revising the term “NASDR” to read
“NASD” in the following sections:

1. 275.203-1(d);

2. 275.203-3, Note to Paragraph (b);
and

3. 275.204-1(d) each time it appears.
= 4. Section 275.203A—6 is removed and
reserved.

= 5. Section 275.204-1 is amended by:
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= a. Adding a note at the end of
paragraph (a);
= b. Revising paragraph (b); and
= c. Revising the first sentence of
paragraph (d).

The addition and revisions read as
follows.

§275.204-1 Amendments to application
for registration.

(a)* * %

Note to Paragraph (a): Information on how
to file with the Investment Adviser
Registration Depository (“IARD”) is available
on our website at www.sec.gov/iard.

(b) Electronic filing of amendments.
(1) You must file all amendments to Part
1A of your Form ADV electronically
with the IARD, unless you have
received a continuing hardship
exemption under § 275.203-3.

(2) If you have received a continuing
hardship exemption under § 275.203-3,
you must, when you are required to
amend your Form ADV, file a completed
Part 1A of Form ADV on paper with the
SEC by mailing it to the NASD.

* * * * *

(d) Filing fees. You must pay the
NASD (the operator of the IARD) an
initial filing fee when you first
electronically file Part 1A of Form ADV.

* % %

PART 279—FORMS PRESCRIBED
UNDER THE INVESTMENT ADVISERS
ACT OF 1940

» 6. The authority citation for Part 279
continues to read as follows:

Authority: The Investment Advisers Act of
1940, 15 U.S.C. 80b-1, et seq.
m 7. Form ADV (referenced in § 279.1) is
amended by:
» a. In the form and instructions to the
form, revising the terms “NASDR”,
“NASD Regulation, Inc.”, “National
Association of Securities Dealers
Regulation, Inc. (“NASDR”)”’, and
“National Association of Securities
Dealers, Inc. (“NASD”’)” to read
“NASD”’;
» b. In the instructions to the form,
revising the heading “Supplemental
Instructions for Transition to Electronic
Filing” to read “Supplemental
Instructions for Electronic Filing” and
within those Supplemental Instructions
revising the section entitled “SEC
Requirements”.
= c. In Part 1A, revising the unnumbered
paragraph in Item 7A. and Item 7B.; and
» d. In Schedule D, revising Section 7.A.

The revisions read as follows:

Note: The text of Form ADV does not and

this amendment will not appear in the Code
of Federal Regulations.

Form ADV

* * * * *

Supplemental Instructions for
Electronic Filing

SEC Requirements

SEC rules require advisers that are
registered or applying for registration
with the SEC to file electronically. All
applications for registration filed after
December 31, 2000 must be filed
electronically through the IARD system.
See SEC rule 203-1.

* * * * *
Part 1A
* * * * *

Item 7 Financial Industry Affiliations

* * * * *

A. * * %

If you checked Item 7A.(3), you must
list on Section 7.A. of Schedule D all
your related persons that are investment
advisers. If you checked Item 7A.(1),
you may elect to list on Section 7.A. of
Schedule D all your related persons that
are broker-dealers. If you choose to list
a related broker-dealer, the IARD will
accept a single Form U—4 to register an
investment adviser representative who
also is a broker-dealer agent (“‘registered
rep”’) of that related broker-dealer.

B- * *x %

If “yes,” for each limited partnership
or limited liability company, complete
Section 7.B. of Schedule D. If, however,
you are an SEC-registered adviser and
you have related persons that are SEC-
registered advisers who are the general
partners of limited partnerships or the
managers of limited liability companies,
you do not have to complete Section
7.B. of Schedule D with respect to those
related advisers’ limited partnerships or
limited liability companies.

To use this alternative procedure, you
must state in the Miscellaneous Section
of Schedule D:

(1) that you have related SEC-
registered investment advisers that
manage limited partnerships or limited
liability companies that are not listed in
Section 7.B. of your Schedule D;

(2) that complete and accurate
information about those limited
partnerships or limited liability
companies is available in Section 7.B. of
Schedule D of the Form ADVs of your
related SEC-registered advisers; and

(3) whether your clients are solicited
to invest in any of those limited
partnerships or limited liability

companies.
* * * * *
Schedule D
* * * * *

SECTION 7.A. Affiliated Investment
Advisers and Broker-Dealers

You MUST complete the following
information for each investment adviser
with whom you are affiliated. You MAY
complete the following information for
each broker-dealer with whom you are
affiliated. You must complete a separate
Schedule D Page 3 for each listed
affiliate.
Check only one box: [0 Add

O Delete O Amend

Legal Name of Affiliate:

Primary Business Name of Affiliate:

Affiliate is (check only one box): O
Investment Adviser [] Broker-
Dealer [0 Dual (Investment
Adviser and Broker-Dealer)

Affiliated Investment Adviser’s SEC File
Number (if any) 801—

Affiliate’s CRD Number
(if any)

* * * * *

m 8. Form ADV-W (referenced in
§279.2) is amended by:
= a. In Instruction 3, revising the first
undesignated paragraph;
= b. In Instruction 3, revising the first
sentence in the second undesignated
paragraph;
= c. In Instruction 3, revising the second
sentence in the third undesignated
paragraph;
= d. In Instruction 5, revise the phrase
“NASD Regulation, Inc.” to read
“NASD;” and
m e. In the Execution section, revise the
fourth sentence.

The revisions read as follows.

Note: The text of Form ADV-W does not
and this amendment will not appear in the
Code of Federal Regulations.

Form ADV-W

* * * * *

Instructions for Form ADV-W

* * * * *

3. I am a state registered adviser filing
for partial withdrawal. How do I
complete Item 27

If you are a state registered adviser
ceasing advisory business in any of the
jurisdictions from which you are
withdrawing, check “yes.” * * *

* * * You are permitted to enter a
cease date of December 31 to avoid
being charged state renewal fees in
jurisdictions from which you are
withdrawing (during the last part of
December each year the IARD suspends
filing operations for several days to
process renewals of state registrations
and state notice filings; and you are
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unable to submit any filings during that
time). * * *

Execution

* * * Tunderstand that if any
information contained in items 1D or 1E
of this Form ADV-W is different from
the information contained on Form
ADV, the information on this Form
ADV-W will replace the corresponding
entry on the adviser’s Form ADV
composite available through IARD.

* % %

* * * * *

= 9. Form ADV-H (referenced in § 279.3)
is amended by revising the phrase “Item
12 of Form ADV” in the third and fourth
unnumbered paragraphs in Item 1B. to

read “Item 12 of Part 1A of Form ADV”.

Note: Form ADV-H does not and this
amendment will not appear in the Code of
Federal Regulations.

Dated: July 11, 2003.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 03—18122 Filed 7-16—-03; 8:45 am)]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 524

New Animal Drugs; Change of
Sponsor; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
final rule that appeared in the Federal
Register of June 4, 2003 (68 FR 33381).
The document amended the animal
drug regulations to reflect a change of
sponsor for an approved new animal
drug application (NADA) from Combe,
Inc., to Farnam Companies, Inc. The
document was published with some
errors. This document corrects those
€ITOTS.

FOR FURTHER INFORMATION CONTACT:
Joyce A. Strong, Office of Policy (HF—
27), Food and Drug Administration,
5600 Fishers Lane, Rockville MD 20857,
301-827-7010.

SUPPLEMENTARY INFORMATION: In FR Doc.
03-14107, appearing on page 33381 in
the Federal Register of June 4, 2003, the
following corrections are made:

= 1. On page 33381, in the first column,
in the “SUMMARY”’, the word “Farnham”
is corrected to read “Farnam”.

= 2. On page 33381, in the second
column, in the sixth line from the
bottom, “§ 524.1580b [Amended]” is
corrected to read “§ 524.1376
[Amended]”.

Dated: July 7, 2003.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 03—18086 Filed 7—16—03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Trenbolone
and Estradiol

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Ivy Laboratories, Division of Ivy
Animal Health, Inc. The supplemental
ANADA provides for the addition of
tylosin tartrate to an approved
subcutaneous implant containing
trenbolone and estradiol used for
increased rate of weight gain and
improved feed efficiency in feedlot
heifers.

DATES: This rule is effective July 17,
2003.

FOR FURTHER INFORMATION CONTACT: Eric
S. Dubbin, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855; 301-827—-0232;
edubbin@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Ivy
Laboratories, Division of Ivy Animal
Health, Inc., 8857 Bond St., Overland
Park, KS 66214, filed a supplement to
ANADA 200-346 for COMPONENT TE-
H (trenbolone acetate and estradiol), a
subcutaneous implant used for
increased rate of weight gain and
improved feed efficiency in heifers fed
in confinement for slaughter. The
supplemental ANADA provides for the
addition of a pellet containing 29
milligrams tylosin tartrate to the
approved implant. The supplemental
application is approved as of April 18,
2003, and the regulations are amended

in 21 CFR 522.2477 to reflect the
approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 360b(c)(2)(F)(iii)),
this approval qualifies for 3 years of
marketing exclusivity beginning April
18, 2003.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

= 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2. Section 522.2477 is amended in
paragraph (b)(1) by adding “(d)(2)(1)(B),”
after “(d )(2)(')( ),”’; in paragraph (b)(2)
by removmg “(d)(2 ) and by adding in its
place “(d)(2)(1)(A), (d)(2){)(C),
(d)(2)[E) (D), (d)(2)(ii), (d)(2)(iii)”; in
paragraph (d)(2)(1)(A) by removing
“paragraphs (d)(2)(ii)(A) and
(d)(2)(ii)(B)’ and by adding in its place
“paragraph (d)(2)(ii)(A)”’; by
redesignating paragraphs (d)(2)(i)(B) and
(d)(2)(i)(C) as paragraphs (d)(2)(i)(C) and
(d)(2)(1)(D); and by adding new
paragraph (d)(2)(i)(B) to read as follows:
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§522.2477 Trenbolone acetate and
estradiol.
* * * * *

( * % %

(2) * % %

(1) * % *

(B) 140 mg trenbolone acetate and 14
mg estradiol (one implant consisting of
8 pellets, each of 7 pellets containing 20
mg trenbolone acetate and 2 mg
estradiol, and 1 pellet containing 29 mg
tylosin tartrate) per implant dose for use
as in paragraphs (d)(2)(ii)(A) of this
section.

* * * * *

Dated: July 8, 2003.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 03—18088 Filed 7-16—03; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9078]

RIN 1545-AY76

Qualified Subchapter S Trust Election
for Testamentary Trusts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to a qualified
subchapter S trust election for
testamentary trusts under section 1361
of the Internal Revenue Code. The Small
Business Job Protection Act of 1996 and
the Taxpayer Relief Act of 1997 made
changes to the applicable law. The final
regulations affect S corporations and
their shareholders.

DATES: Effective Date: These regulations
are effective July 17, 2003.

Applicability Date: For dates of
applicability of these regulations, see
§1.1361-1(k)(2)(i) and (ii).

FOR FURTHER INFORMATION CONTACT:
Concerning the final regulations, Deane
M. Burke, (202) 622—3070 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

This document amends section 1361
of the Income Tax Regulations (26 CFR
part 1) regarding a qualified subchapter
S trust (QSST) election for testamentary
trusts and the definition of testamentary
trusts.

On August 24, 2001, a notice of
proposed rulemaking (REG-106431-01,

2001-2 C.B. 272) relating to QSST
elections for testamentary trusts and the
period for which former qualified
subpart E trusts and testamentary trusts
may be permitted shareholders under
section 1361 was published in the
Federal Register (66 FR 44565). No
public hearing was requested.
Comments responding to the proposed
regulations were received. After
consideration of the comments, the
proposed regulations are adopted as
revised by this Treasury decision.
Section 1361(a) defines an S
corporation as a small business
corporation for which an election under
section 1362(a) is in effect for the year.
Section 1361(b) provides, in part, that a
small business corporation is a domestic
corporation that is not an ineligible
corporation and that does not have as a
shareholder a person (other than an
estate, a trust described in section
1361(c)(2), or an organization described
in section 1361(c)(6)) who is not an
individual. Under section 1361(c)(2),
qualified subpart E trusts and
testamentary trusts are permitted S
corporation shareholders. A qualified
subpart E trust is a trust, all of which
is treated (under subpart E of part I of
subchapter J, chapter 1) as owned by an
individual who is a citizen or resident
of the United States. A qualified subpart
E trust that continues in existence after
the death of the deemed owner (former
qualified subpart E trust) is a permitted
shareholder, but only for the 2-year
period beginning on the day of the
deemed owner’s death. A testamentary
trust is a trust to which S corporation
stock is transferred pursuant to the
terms of a will, but only for the 2-year
period beginning on the day the stock is
transferred to the trust.

Summary of Comments and
Explanation of Provisions

These final regulations are
substantially the same as the proposed
regulations, but reflect certain revisions
based on the comments that were
received. The revisions are discussed
below.

The proposed regulations provide that
a former qualified subpart E trust is a
permitted shareholder of an S
corporation for the 2-year period
beginning on the day of the deemed
owner’s death. In addition, the proposed
regulations provide that a testamentary
trust is also a permitted shareholder of
an S corporation for the 2-year period
beginning on the day the stock is
transferred to the testamentary trust. If
a former qualified subpart E trust or a
testamentary trust continues to own
stock after the expiration of the 2-year
period during which it is a permitted

shareholder, the corporation’s S election
will terminate unless the trust otherwise
qualifies as a permitted shareholder.
The trust might otherwise qualify as a
permitted shareholder if, for example,
the trust is a QSST that has an election
under section 1361(d)(2) in effect at the
end of the 2-year period (an electing
QSST).

One commentator suggested that
certain sections of the proposed
regulations should be clarified because
those sections indicate that if a former
qualified subpart E trust or a
testamentary trust continues to own
stock of an S corporation after the 2-year
period and is not otherwise a qualified
subpart E trust or an electing QSST, the
trust is not a permitted shareholder. The
commentator noted that a former
qualified subpart E trust or a
testamentary trust that continues to own
stock after the 2-year period could also
be a permitted shareholder if the trust
is an electing small business trust
(ESBT) at the end of the 2-year period.
The sections of the proposed regulations
for which the commentator suggested
clarification, however, address rules
regarding QSSTs. Section 1.1361-1(m)
of the Income Tax Regulations addresses
rules regarding ESBTs. The final
regulations clarify that if a former
qualified subpart E trust or a
testamentary trust continues to own
stock of an S corporation after the 2-year
period and is not otherwise a qualified
subpart E trust, an electing QSST, or an
ESBT, the trust is not a permitted
shareholder. Additionally, the final
regulations clarify that a QSST or an
ESBT election may be made for a former
qualified subpart E trust or a
testamentary trust that qualifies as a
QSST or an ESBT.

Another commentator suggested that
after August 5, 1997, the effective date
of section 645, a testamentary trust
should also include a trust that receives
S corporation stock from a qualified
revocable trust (QRT) for which an
election under section 645 has been
made (an electing trust). Under section
645, an electing trust is treated and
taxed as part of the decedent’s estate
(and not as a separate trust) for purposes
of subtitle A of the Code for all taxable
years of the estate during the section
645 election period. The section 645
election period begins on the date of the
decedent’s death and generally
terminates on the day before the
applicable date described in section
645(b)(2). Section 1.645—1(h)(1)
provides that on the close of the last day
of the election period the share
comprising the electing trust is deemed
to be distributed to a new trust.
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Thus, according to the commentator,
the final regulations should clarify that
testamentary trusts include trusts to
which S corporation stock is transferred
pursuant to the terms of the electing
trust during the section 645 election
period as well as new trusts to which S
corporation stock is deemed to be
distributed at the end of the section 645
election period. The commentator noted
that the purpose of section 645 is to
create parity between electing trusts and
wills. In furtherance of this purpose, the
commentator reasoned that if an
electing trust transfers or is deemed to
distribute S corporation stock to a new
trust, the new trust should be a
permitted shareholder for the 2-year
period beginning on the day the stock is
transferred or deemed distributed to the
new trust. The final regulations adopt
the commentator’s suggestion to clarify
that a testamentary trust also includes a
trust that receives S corporation stock
from an electing trust.

The IRS is considering issuing
guidance on whether a trust that has a
QSST or an ESBT election in effect may
make an election under section 645.

Effective Date

Except where otherwise specifically
provided, these final regulations are
applicable on and after July 17, 2003. In
addition, the IRS will not challenge the
treatment of certain testamentary trusts
that receive S corporation stock from an
electing trust under section 645 as
permitted shareholders of the S
corporation for periods after August 5,
1997, and before the earlier of July 17,
2003, or the effective date of any QSST
or ESBT election for the trust.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
533(b) of the Administrative Procedures
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Deane M. Burke, Office of
the Associate Chief Counsel
(Passthroughs & Special Industries).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

= Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

» Par. 2. Section 1.1361—1 is amended as

follows:

» 1. Paragraphs (b)(1)(ii), (), (h)(1)(ii),

(h)(1)(iv), (h)(3)(1)(B), (h)(3)({)(D),

(h)(3)(i)(A), (h)(3)(ii)(B), (j)(6)(iii)(C),

(j)(7)(ii), the fourth and last sentences of

paragraph (k)(1) Example 2(ii), (k)(1)

Examples 3 and 4(iii), and (k)(2)(i) are

revised.

» 2. The undesignated paragraph

following paragraph (h)(3)(i)(B) is

removed.

= 3. Paragraph (j)(6)(iii)(D) is

redesignated as paragraph (j)(6)(iii)(E).

» 4. New paragraph (j)(6)(iii)(D) is added.

» 5. Paragraph (k)(2)(ii) is redesignated

as paragraph (k)(2)(iii).

= 6. New paragraph (k)(2)(ii) is added.
The revisions and additions read as

follows:

§1.1361-1 S corporation defined.

* * * * *

(b]* * % (1)* * %

(ii) As a shareholder, a person (other
than an estate, a trust described in
section 1361(c)(2), or, for taxable years
beginning after December 31, 1997, an
organization described in section
1361(c)(6)) who is not an individual;

* * * * *

(f) Shareholder must be an individual
or estate. Except as otherwise provided
in paragraph (e)(1) of this section
(relating to nominees), paragraph (h) of
this section (relating to certain trusts),
and, for taxable years beginning after
December 31, 1997, section 1361(c)(6)
(relating to certain exempt
organizations), a corporation in which
any shareholder is a corporation,
partnership, or trust does not qualify as

a small business corporation.
* * * * *

(h)* * % (1)* * %

(ii) Subpart E trust ceasing to be a
qualified subpart E trust after the death
of deemed owner. A trust that was a
qualified subpart E trust immediately
before the death of the deemed owner
and that continues in existence after the
death of the deemed owner, but only for
the 2-year period beginning on the day
of the deemed owner’s death. A trust is
considered to continue in existence if
the trust continues to hold the stock
pursuant to the terms of the will or the
trust agreement, or if the trust continues
to hold the stock during a period
reasonably necessary to wind up the
affairs of the trust. See §1.641(b)-3 for
rules concerning the termination of

trusts for federal income tax purposes.
* * * * *

(iv) Testamentary trusts. A trust (other
than a qualified subpart E trust, an
electing QSST, or an electing small
business trust) to which S corporation
stock is—

(A) Transferred pursuant to the terms
of a will, but only for the 2-year period
beginning on the day the stock is
transferred to the trust except as
otherwise provided in paragraph
(h)(3)(1)(D) of this section; or

(B) Transferred pursuant to the terms
of an electing trust as defined in
§ 1.645—1(b)(2) during the election
period as defined in § 1.645-1(b)(6), or
deemed to be distributed at the close of
the last day of the election period
pursuant to § 1.645—1(h)(1), but in each
case only for the 2-year period
beginning on the day the stock is
transferred or deemed distributed to the
trust except as otherwise provided in
paragraph (h)(3)(i)(D) of this section.

(3)* * % (1)* * %

(B) If stock is held by a trust defined
in paragraph (h)(1)(ii) of this section, the
estate of the deemed owner is generally
treated as the shareholder as of the day
of the deemed owner’s death. However,
if stock is held by such a trust in a
community property state, the
decedent’s estate is the shareholder only
of the portion of the trust included in
the decedent’s gross estate (and the
surviving spouse continues to be the
shareholder of the portion of the trust
owned by that spouse under the
applicable state’s community property
law). The estate ordinarily will cease to
be treated as the shareholder upon the
earlier of the transfer of the stock by the
trust or the expiration of the 2-year
period beginning on the day of the
deemed owner’s death. If the trust
qualifies and becomes an electing QSST,
the beneficiary and not the estate is
treated as the shareholder as of the
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effective date of the QSST election, and
the rules provided in paragraph (j)(7) of
this section apply. If the trust qualifies
and becomes an ESBT, the shareholders
are determined under paragraphs
(h)(3)(1)(F) and (h)(3)(ii) of this section
as of the effective date of the ESBT
election, and the rules provided in
paragraph (m) of this section apply.

(D) If stock is transferred or deemed
distributed to a testamentary trust
described in paragraph (h)(1)(iv) of this
section (other than a qualified subpart E
trust, an electing QSST, or an ESBT), the
estate of the testator is treated as the
shareholder until the earlier of the
transfer of that stock by the trust or the
expiration of the 2-year period
beginning on the day that the stock is
transferred or deemed distributed to the
trust. If the trust qualifies and becomes
an electing QSST, the beneficiary and
not the estate is treated as the
shareholder as of the effective date of
the QSST election, and the rules
provided in paragraph (j)(7) of this
section apply. If the trust qualifies and
becomes an ESBT, the shareholders are
determined under paragraphs (h)(3)(i)(F)
and (h)(3)(ii) of this section as of the
effective date of the ESBT election, and
the rules provided in paragraph (m) of
this section apply.

* * * * *

(il)* * %

(A) If stock is held by a trust as
defined in paragraph (h)(1)(ii) of this
section (other than an electing QSST or
an ESBT), the trust is treated as the
shareholder. If the trust continues to
own the stock after the expiration of the
2-year period, the corporation’s S
election will terminate unless the trust
is otherwise a permitted shareholder.

(B) If stock is transferred or deemed
distributed to a testamentary trust
described in paragraph (h)(1)(iv) of this
section (other than a qualified subpart E
trust, an electing QSST, or an ESBT), the
trust is treated as the shareholder. If the
trust continues to own the stock after
the expiration of the 2-year period, the
corporation’s S election will terminate
unless the trust otherwise qualifies as a
permitted shareholder.

* * * * *

(j)*k * %
(6)* * %
(111)* * %

(C) If a trust ceases to be a qualified
subpart E trust, satisfies the
requirements of a QSST, and intends to
become a QSST, the QSST election must
be filed within the 16-day-and-2-month
period beginning on the date on which
the trust ceases to be a qualified subpart

E trust. If the estate of the deemed

owner of the trust is treated as the
shareholder under paragraph (h)(3)(i) of
this section, the QSST election may be
filed at any time, but no later than the
end of the 16-day-and-2-month period
beginning on the date on which the
estate of the deemed owner ceases to be
treated as a shareholder.

(D) If a testamentary trust is a
permitted shareholder under paragraph
(h)(1)(iv) of this section, satisfies the
requirements of a QSST, and intends to
become a QSST, the QSST election may
be filed at any time, but no later than
the end of the 16-day-and-2-month
period beginning on the day after the
end of the 2-year period.

* * * * *

(7) EE

(ii) If, upon the death of an income
beneficiary, the trust continues in
existence, continues to hold S
corporation stock but no longer satisfies
the QSST requirements, is not a
qualified subpart E trust, and does not
qualify as an ESBT, then, solely for
purposes of section 1361(b)(1), as of the
date of the income beneficiary’s death,
the estate of that income beneficiary is
treated as the shareholder of the S
corporation with respect to which the
income beneficiary made the QSST
election. The estate ordinarily will cease
to be treated as the shareholder for
purposes of section 1361(b)(1) upon the
earlier of the transfer of that stock by the
trust or the expiration of the 2-year
period beginning on the day of the
income beneficiary’s death. During the
period that the estate is treated as the
shareholder for purposes of section
1361(b)(1), the trust is treated as the
shareholder for purposes of sections
1366, 1367, and 1368. If, after the 2-year
period, the trust continues to hold S
corporation stock and does not
otherwise qualify as a permitted
shareholder, the corporation’s S election
terminates. If the termination is
inadvertent, the corporation may

request relief under section 1362(f).
* * * * *

R = =

Example 2. * * *

(i) * * * A’s estate will cease to be treated
as the shareholder for purposes of section
1361(b)(1) upon the earlier of the transfer of
the Corporation M stock by the trust (other
than to A’s estate), the expiration of the 2-
year period beginning on the day of A’s
death, or the effective date of a QSST or
ESBT election if the trust qualifies as a QSST
or ESBT. * * *If no QSST or ESBT election
is made effective upon the expiration of the
2-year period, the corporation ceases to be an
S corporation, but the trust continues as the
shareholder of a C corporation.

* * * * *

Example 3. (i) 2-year rule under section
1361(c)(2)(A)(ii) and (iii). F owns stock of
Corporation P, an S corporation. In addition,
F is the deemed owner of a qualified subpart
E trust that holds stock in Corporation O, an
S corporation. F dies on July 1, 2003. The
trust continues in existence after F’s death
but is no longer a qualified subpart E trust.
On August 1, 2003, F’s shares of stock in
Corporation P are transferred to the trust
pursuant to the terms of F’s will. Because the
stock of Corporation P was not held by the
trust when F died, section 1361(c)(2)(A)(ii)
does not apply with respect to that stock.
Under section 1361(c)(2)(A)(iii), the last day
on which the trust could be treated as a
permitted shareholder of Corporation P is
July 31, 2005 (that is, the last day of the 2-
year period that begins on the date of the
transfer from the estate to the trust). With
respect to the shares of stock in Corporation
O held by the trust at the time of F’s death,
section 1361(c)(2)(A)(ii) applies and the last
day on which the trust could be treated as
a permitted shareholder of Corporation O is
June 30, 2005 (that is, the last day of the 2-
year period that begins on the date of F’s
death).

(i) Section 645 electing trust and successor
trust. Assume the same facts as in paragraph
(i) of this Example 3, except that F’s trust is
a qualified revocable trust for which a valid
section 645 election is made on October 1,
2003 (electing trust). Because under section
645 the electing trust is treated and taxed for
purposes of subtitle A of the Code as part of
F’s estate, the trust may continue to hold the
O stock pursuant to § 1361(b)(1)(B), without
causing the termination of Corporation O’s S
election, for the duration of the section 645
election period. However, on January 1, 2004,
during the election period, the shares of stock
in Corporation O are transferred pursuant to
the terms of the electing trust to a successor
trust. Because the successor trust satisfies the
definition of a testamentary trust under
paragraph (h)(1)(iv) of this section, the
successor trust is a permitted shareholder
until the earlier of the expiration of the 2-
year period beginning on January 1, 2004, or
the effective date of a QSST or ESBT election
for the successor trust.

Example 4. * * *

(iii) QSST when a person other than the
current income beneficiary may receive trust
corpus. Assume the same facts as in
paragraph (i) of this Example 4, except that
the events occur in 2003 and H dies on
November 1, 2003, and the trust does not
qualify as an ESBT. Under the terms of the
trust, after H’s death, L is the income
beneficiary of the trust and the trustee is
authorized to distribute trust corpus to L as
well as to J. The trust ceases to be a QSST
as of November 1, 2003, because corpus
distributions may be made to someone other
than L, the current (successive) income
beneficiary. Under section 1361(c)(2)(B)(ii),
H’s estate (and not the trust) is considered to
be the shareholder for purposes of section
1361(b)(1) for the 2-year period beginning on
November 1, 2003. However, because the
trust continues in existence after H’s death
and will receive any distributions from the
corporation, the trust (and not H’s estate) is
treated as the shareholder for purposes of
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sections 1366, 1367, and 1368, during that 2-
year period. After the 2-year period, the S
election terminates and the trust continues as
a shareholder of a C corporation. If the
termination is inadvertent, Corporation Q
may request relief under section 1362(f).
However, the S election would not terminate
if the trustee distributed all Corporation Q
shares to L, J, or both on or before October
31, 2005, (the last day of the 2-year period)
assuming that neither L nor ] becomes the
76th shareholder of Corporation Q as a result
of the distribution.

* * * * *

(2) * * * (i) In general. Paragraph (a)
of this section, and paragraphs (c)
through (k) of this section (as contained
in the 26 CFR edition revised April 1,
2003) apply to taxable years of a
corporation beginning after July 21,
1995. For taxable years beginning on or
before July 21, 1995, to which paragraph
(a) of this section and paragraphs (c)
through (k) of this section (as contained
in the 26 CFR edition revised April 1,
2003) do not apply, see §18.1361-1 of
this chapter (as contained in the 26 CFR
edition revised April 1, 1995). However,
paragraphs (h)(1)(vi), (h)(3)()(F),
(h)(3)(ii), and (j)(12) of this section (as
contained in the 26 CFR edition revised
April 1, 2003) are applicable for taxable
years beginning on and after May 14,
2002. Otherwise, paragraphs (b)(1)(ii),
(), (1)(1)({1), (h)(1)(Gv), (h)(3)(H)(B),
(h)(3)(A)D), (h)(3)(i1)(A), (h)(3)(ii)(B),
(O)GEDO), (HE)(EE)D), ()(7)(i), and
(k)(1) Example 2(ii) fourth and last
sentences, Example 3, and Example
4(iii) of this section apply on and after
July 17, 2003.

(ii) Transition rules. Taxpayers may
apply paragraph (h)(1)(iv)(B) of this
section on and after December 24, 2002,
and before July 17, 2003, to treat a trust
as a testamentary trust, but not during
any period for which a QSST or ESBT
election was in effect for the trust. In
addition, the Internal Revenue Service
will not challenge the treatment of a
trust described in paragraph (h)(1)(iv)(B)
of this section as a permitted
shareholder of an S corporation for
periods after August 5, 1997, and before
the earlier of July 17, 2003, or the
effective date of any QSST or ESBT
election for that trust.

* * * * *

Robert E. Wenzel,

Deputy Commissioner for Services and
Enforcement.

Approved: July 9, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03—-18040 Filed 7-16—03; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9079]
RIN 1545-BA47

10 or More Employer Plans

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulation.

SUMMARY: This document contains final
regulations that provide rules regarding
the requirements for a welfare benefit
fund that is part of a 10 or more
employer plan. The regulations affect
certain employers that provide welfare
benefits to employees through a plan to
which more than one employer
contributes.

DATES: Effective Date: These regulations
are effective July 17, 2003.

Applicability Date: For dates of
applicability, see § 1.419A(f)(6)-1(g).
FOR FURTHER INFORMATION CONTACT:
Betty J. Clary, (202) 622—-6080 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1795. Responses
to these collections of information are
required to obtain a benefit (to be
treated as a 10 or more employer plan
excepted from the deduction limits for
employer contributions to a welfare
benefit fund).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

The estimated annual burden per
respondent and/or recordkeeper varies,
depending on individual circumstances,
with an estimated average of 25 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:T:T:SP Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to these
collections of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to the Income Tax Regulations under
section 419A of the Internal Revenue
Code (Code). Sections 419 and 419A,
which were added to the Code by
section 511 of the Deficit Reduction Act
of 1984 (Pub. L. 98369, 98 Stat. 494) set
forth special rules limiting the
deduction of employer contributions to
a welfare benefit fund. Pursuant to
section 419A(f)(6), the rules of sections
419 and 419A do not apply in the case
of a welfare benefit fund that is part of
a plan to which more than one employer
contributes and to which no employer
normally contributes more than 10
percent of the contributions of all
employers under the plan, but only if
the plan does not maintain experience-
rating arrangements with respect to
individual employers.

Section 419A(i) of the Code provides
that the Secretary shall prescribe
regulations as may be appropriate to
carry out the purposes of sections 419
and 419A. Section 419A(i) further
provides that the regulations may
provide that the plan administrator of
any welfare benefit fund to which more
than one employer contributes shall
submit such information to the
employers contributing to the fund as
may be necessary to enable the
employers to comply with the
provisions of section 419A.

The legislative history of sections 419
and 419A of the Code explains that the
principal purpose of the deduction
limits for contributions to welfare
benefit funds “is to prevent employers
from taking premature deductions, for
expenses which have not yet been
incurred, by interposing an
intermediary organization which holds
assets which are used to provide
benefits to the employees of the
employer.” H.R. Conf. Rep. No. 861,
98th Cong., 2d Sess. 1155 (1984), 1984—
3 C.B. (Vol. 2) 1, 409.

The legislative history of section
419A(f)(6) of the Code explains that the
reason the deduction limits of sections
419 and 419A do not generally apply to
a fund that is part of a 10 or more
employer plan is that “‘the relationship
of a participating employer to [such a]
plan often is similar to the relationship
of an insured to an insurer.” H.R. Conf.
Rep. No. 861, 98th Cong., 2d Sess. 1159
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(1984), 1984-3 C.B. (Vol. 2) 1, 413.
Thus, the premise underlying the
exception is that no special limitation
on deductions is necessary in situations
where a payment by an employer in
excess of the minimum necessary to
currently provide for the benefits under
the plan is effectively lost to that
employer, because the economics of the
plan will discourage excessive
contributions.

The 10 or more employer plan
exception to the deduction limitation
does not apply, however, where the
plan maintains experience-rating
arrangements with respect to individual
employers. The reason for excluding
these plans from the exception is that an
experience-rating arrangement with
respect to an individual employer
changes the economics of the plan and
allows an employer to contribute an
amount in excess of the minimum
amount necessary to provide for the
current benefits with the confidence
that the excess will inure to the benefit
of that employer as the excess is used
to provide benefits to its employees. The
legislative history notes that making the
exception to the deduction limits
unavailable to plans that determine
contributions on the basis of experience
rating is consistent with the general
rules relating to the definition of fund
because ““the employer’s interest with
respect to such a plan is more similar to
the relationship of an employer to a
fund than an insured to an insurer.”
H.R. Conf. Rep. No. 861, 98th Cong., 2d
Sess. 1159 (1984), 1984-3 C.B. (Vol. 2)
1, 413.

In Notice 95-34 (1995—1 C.B. 309), the
IRS identified certain types of
arrangements that do not satisfy the
requirements of section 419A(f)(6).
Those arrangements typically require
large employer contributions relative to
the cost of the coverage for the benefits
to be provided under the plan. The
plans identified in the Notice often
maintain separate accounting of the
assets attributable to the contributions
made by each participating employer.?
In some cases an employer’s
contributions are related to the claims
experience of its employees, while in
other cases benefits are reduced if assets
derived from an employer’s
contributions are insufficient to fund
the benefits to that employer’s
employees. Thus, a particular
employer’s contributions or its
employees’ benefits may be determined
in a way that insulates the employer to

1 See Booth v. Commissioner, 108 T.C. 524 (1997),
for an arrangement using a separate accounting
system that does not qualify under the 10 or more
employer plan exception.

a significant extent from the experience
of other participating employers.

The arrangements described in Notice
95-34 and similar arrangements do not
satisfy the requirements of section
419A(f)(6) of the Code and do not
provide the tax deductions claimed by
their promoters for any of several
reasons. For example, such an
arrangement may be providing deferred
compensation; the arrangement may be
separate plans maintained for each
employer; or the plan may be
maintaining, in form or in operation,
experience-rating arrangements with
respect to individual employers (e.g.,
where the employers have reason to
expect that, at least for the most part,
their contributions will benefit only
their own employees). The Notice also
states that even if an arrangement
satisfies the requirements of section
419A(f)(6), so that the deduction limits
of sections 419 and 419A do not apply
to the arrangement, the employer
contributions may represent expenses
that are not deductible under other
sections of the Gode.

Transactions that are the same as or
substantially similar to the transactions
described in Notice 95-34 are listed
transactions for purposes of the tax
shelter disclosure, registration, and list
maintenance requirements. See Notice
2000-15 (2000-1 C.B. 826)
(supplemented and superseded by
Notice 2001-51 (2001-2 C.B. 190)),
§1.6011—4(b)(2) of the Income Tax
Regulations, and §§ 301.6111-2(b)(2)
and 301.6112-1(b)(2) of the Procedure
and Administration Regulations.

On July 11, 2002, a notice of proposed
rulemaking (REG-165868-01) relating to
whether a welfare benefit fund is part of
a 10 or more employer plan (as defined
in section 419A(f)(6) of the Internal
Revenue Code) was published in the
Federal Register (67 FR 45933). Written
and electronic comments responding to
the notice of proposed rulemaking were
received. A public hearing was held on
November 14, 2002. After consideration
of all the comments, the proposed
regulations are adopted as amended by
this Treasury decision. The revisions are
discussed below.

Explanation of Provisions
Overview of Rules

These regulations provide guidance
under section 419A(f)(6) of the Code
regarding the requirements that a
welfare benefit fund must satisfy in
order for an employer’s contribution to
the fund to be excepted from the rules
of sections 419 and 419A.

Section 419A(f)(6) of the Code
provides that sections 419 and 419A do

not apply in the case of a welfare benefit
fund that is part of a 10 or more
employer plan that does not maintain
experience-rating arrangements with
respect to individual employers. A 10 or
more employer plan is a plan to which
more than one employer contributes and
to which no employer normally
contributes more than 10 percent of the
total contributions contributed under
the plan by all employers. The
regulations provide that an employer is
determined by aggregating all of the
entities required to be aggregated under
the rules under section 414(b), (c), or
(m). This is particularly relevant for
purposes of determining how many
employers contribute, whether an
employer normally contributes more
than 10 percent of the total
contributions under the plan, and
whether the plan maintains experience-
rating arrangements with respect to
individual employers.

In addition, the regulations make
clear that in order to be eligible for the
exception from the deduction limits of
sections 419 and 419A, a plan must
satisfy the requirements of section
419A(f)(6) and these regulations both in
form and operation. The determination
of whether a plan is described in section
419A(f)(6) is based on the totality of the
arrangement and all related facts and
circumstances, including any related
insurance contracts. Thus, all
agreements and understandings
(including promotional materials and
policy illustrations) will be taken into
account in determining whether the
requirements of section 419A(f)(6) are
satisfied in form and in operation. For
example, if promotional materials
indicate that an employer or its
employees can be expected to receive a
future benefit based on the employer’s
accumulated contributions, the plan
will be treated as maintaining
experience-rating arrangements with
respect to individual employers, even if
the formal plan does not specifically
provide for experience rating.

The regulations provide generally that
a plan maintains an experience-rating
arrangement with respect to an
employer—making the plan ineligible
for the section 419A(f)(6) exception—if
any employer’s cost of coverage for any
period is based, in whole or in part,
either on the benefits experience or on
the overall experience of that employer
or one or more employees of that
employer. For purposes of the
regulations, an employer’s cost of
coverage is the relationship between
that employer’s contributions (including
those of its employees) under the plan
and the benefits or other amounts
payable under the plan with respect to
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that employer. The term benefits or
other amounts payable includes all
amounts payable or distributable (or
that will be otherwise provided),
regardless of the form of the payment or
distribution. Benefits experience refers,
generally, to the benefits and other
amounts incurred, paid, or distributed
(or otherwise provided) in the past. The
overall experience of an employer is the
balance that would have accumulated in
a welfare benefit fund if that employer
were the only employer providing
benefits under the plan. The overall
experience of an employee is the
balance that would have accumulated in
a welfare benefit fund if that employee
were the only employee being provided
benefits under the plan. Overall
experience is defined similarly for a
group of employers or a group of
employees.

Definition of Experience Rating

A number of commentators suggested
that the regulatory definition of
experience-rating arrangement is
inconsistent with industry usage and
the discussions of experience rating set
forth in United States v. American Bar
Endowment, 477 U.S. 105 (1986) and
Sears Roebuck and Co. v.
Commissioner, 972 F.2d 858 (7th Cir.
1992). These commentators have urged
that an experience-rating arrangement
be narrowly defined to include only
those situations in which the employer
is automatically entitled to a refund of
a portion of a premium payment if
claims experience is better than
expected.

The IRS and Treasury have reviewed
these comments and have concluded
that the proposed regulatory definition
of experience-rating arrangement should
be retained in the final regulations.
Where a Code section provides an
exception from the normal tax
requirements, the exception must be
narrowly applied and its exclusions
interpreted broadly. Corn Products
Refining Co. v. Commissioner, 350 U.S.
46, 52 (1955). See also, Arkansas Best
Corporation v. Commissioner, 485 U.S.
212, 219-220 (1987). Thus, the
exclusion for experience-rating
arrangements under the 10 or more
employer plan exception should be
interpreted broadly.

While both the American Bar
Endowment case and the Sears case
discuss a specific type of experience
rating, there are other ways an insurance
contract or other arrangement might
take experience into account. For
example, under one type of experience-
rating arrangement, if the premiums
paid exceed the actual cost of providing
insurance to the group, the excess (the

source of the dividend described in
American Bar Endowment) is not
refunded to the premium payer, but is
instead used to reduce the cost of
providing benefits for subsequent
periods. This reduction in the cost of
providing benefits for subsequent
periods can be accomplished directly by
adjusting premiums or indirectly by
providing additional benefits under the
arrangement at no cost to the premium
payer, or through a combination of
premium reductions and additional
benefits.

In view of the variety of ways that an
arrangement might take experience into
account, the regulations provide that a
plan maintains an experience-rating
arrangement with respect to an
individual employer if the current (or
future) cost of coverage of the employer
is (or will be) based on either the past
benefits or other amounts paid with
respect to one or more of that
employer’s employees (or any proxy
therefor) or on the balance accumulated
in the fund as a result of the employer’s
or its employees’ past contributions (or
any proxy therefor). Accordingly, the
process for determining whether a plan
maintains an experience-rating
arrangement is to inquire whether the
past experience of an individual
employer or its employees is used, in
whole or in part, to determine the
employer’s cost of coverage. This
determination is not intended to be
purely a computational one (although
actual numbers often can be used to
demonstrate the existence of an
experience-rating arrangement).

Some commentators suggested that
the regulations equate benefits provided
to the employees of an employer with a
payment to the employer and that such
an equation improperly ignores the
existence of the employer. This
comment is based on a misreading of
the regulations. The regulations reflect
the fact that the provision of a benefit
to an employee at no cost to the
employer is, in effect, a credit to the
employer that offsets the employer’s
otherwise applicable cost of providing
that benefit. Accordingly, if the amount
of such a benefit is based on the
experience of the employer or its
employees, the plan includes an
experience-rating arrangement with
respect to individual employers and is
ineligible for the section 419A(f)(6)
exception to sections 419 and 419A.

Use of Insurance Contracts

A number of commentators expressed
concern with the results under the
proposed regulations when the
definition of an experience-rating
arrangement was applied to a plan

which provides for contributions equal
to the premiums on a whole life
insurance contract or other life
insurance contract having level
premiums. These commentators
asserted that the purchase of such
policies is not inconsistent with the
requirements of section 419A(f)(6) and
that, if the premiums under the contract
are established using standardized
actuarial factors (including issue age),
the arrangement is not experience rated.

The final regulations retain the
definition of experience rating
arrangement and the general results that
flow from the application of that
definition to a level premium life
insurance policy. This analysis
recognizes that if whole life insurance
contracts, or other insurance contracts
that provide for level premiums or
otherwise generate a savings element,
are purchased under an arrangement,
the economic values reflected under
those contracts (including cash values,
reserves, and any other economic
values, such as conversion credits, high
dividend rates, or the right to continue
coverage at a premium that is lower
than the premium that would apply in
the absence of that savings element) are
based on the excess of the premiums
paid over the underlying mortality and
related expense charges for providing
the insurance and, hence, reflect the
overall experience of the employers and
employees who participate under the
plan.

If those economic values are used to
determine the current cost of coverage
for that employer (as opposed to being
shared among all of the employers
participating in the plan), the employer
can anticipate that its past contributions
in excess of incurred losses for claims
for its employees will inure to the
benefit of the employer or its employees
(as opposed to the other employers
participating in the plan). This
assurance that the employer or its
employees will benefit from favorable
past experience is the hallmark of an
experience-rating arrangement.?

2The existence of experience rating in a level
premium life insurance arrangement can be viewed
not only from the perspective of overall experience,
but also from that of claims experience. For
example, assume that Employer A and Employer B
have the same number of employees, and the
employees of A have the same ages and other risk
factors as those of B. If, on the same day in Year
1, each employer purchases from the same insurer
the same amount of level premium whole life
insurance coverage for each of its employees, the
aggregate premium charges for A and B will be
equal. Further, assume that in Year 5, A’s employee
who is age 60 dies, and is replaced by an individual
who is also age 60 and has identical risk
characteristics. A purchases a new level premium
whole life insurance contract of the same amount
for the new employee who has an issue age of 60.
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Furthermore, Congress’ expectation
that employers participating in 10 or
more employer plans would have no
financial incentive to over-contribute
was the basis for providing the section
419A(f)(6) exception from the deduction
limits of sections 419 and 419A.
Allowing a 10 or more employer plan to
use insurance contracts with retained
values, where a participating employer
can benefit directly or indirectly from
the retained values generated with
respect to its employees (e.g., through
enhanced benefits to its employees),
would provide a financial incentive for
the employer to over-contribute to the
plan and, thus, would be contrary to the
premise underlying the intent of
Congress in providing the exception.
This financial incentive can be seen
most clearly in a flexible premium
universal life contract, which is almost
indistinguishable from the welfare
benefit fund that Congress intended to
be subject to the deduction limitations
of sections 419 and 419A. The fact that
the premiums on a whole life contract
or other level premium arrangement are
fixed ahead of time (at least with respect
to individual employees) does not alter
the fact that the buildup of cash value
is essentially the same as the
accumulation of assets in a fund. The
result is the same even where there is
no cash value, if the arrangement uses
overpayments in earlier years to levelize
the premiums. In all these cases, the
retained values of life insurance
contracts relating to an employer’s
employees are used to determine that
employer’s cost of coverage, and the
conclusion remains that there is an
experience-rating arrangement of the
type not allowed by section 419A(f)(6).

Some commentators asserted that the
definition of experience-rating
arrangements in the proposed
regulations will preclude the use of cash
value life insurance under section
419A(f)(6) and will therefore eviscerate
the section 419A(f)(6) exception.
Neither section 419A(f)(6) nor these
regulations regulate the investments of a
welfare benefit fund, including
investments by a trust in cash value
policies. Instead, section 419A(f)(6) and
the regulations are concerned with the
economic relationship between a fund
and participating employers, and

A’s premiums for the new 60-year-old employee
will now be higher than those of B for its employee
corresponding to the 60-year-old who died, because
B’s premiums for its 60-year-old employee are
based on an issue age of 55. A’s premiums for its
other employees will be the same as those for B’s
corresponding employees. Thus, after the death of
its employee, A’s aggregate premium charges are
higher than those of B, and this is due solely to the
fact that A’s employees have incurred claims in
excess of the claims of B’s employees.

whether the pass-through of premiums
based on the insurance contracts
associated with an employer’s
employees has the effect of creating
experience-rating arrangements with
respect to individual employers.
Moreover, the IRS and Treasury also
believe that the exception is still viable
for many life and health benefit
arrangements that are self-insured in
accordance with the Employee
Retirement Income Security Act of 1974
(ERISA) or state law. Under these types
of arrangements, the employers
contribute the expected cost of claims
for their employees. Without the section
419A(f)(6) exception, the deduction for
these contributions would be limited to
the welfare benefit fund’s qualified cost
for the taxable year. The section
419A(f)(6) exception allows these
employers to deduct those contributions
without regard to whether the
employees actually incurred claims.

A number of commentators cited to
other provisions under sections 419 and
419A for support for their position that
a plan can provide for accumulations
within a welfare benefit fund that are
effectively allocated to the employees
without causing the plan to be ineligible
for the section 419A(f)(6) exception. The
Service and Treasury believe that these
other provisions are not relevant in the
determination of whether a plan
provides an experience rating
arrangement. For example, the fact that
section 419(e)(4) specifically excludes
certain insurance contracts (including
contracts that provide experience rated
refunds or policy dividends) from the
definition of fund for purposes of
section 419 does not necessarily mean
that such contracts may be held within
a welfare benefit fund while retaining
the section 419A(f)(6) exception.
Similarly, the fact that section
419A(c)(2) permits an additional reserve
for post-retirement medical and life
insurance benefits does not mean that
such a reserve would not cause the plan
to violate the prohibition on experience
rating under section 419A(f)(6).

Special Rules of Application

The final regulations retain the
special rules of application relating to
insurance contracts that were set forth
in the proposed regulation. For
example, insurance contracts under an
arrangement are treated as assets of the
fund, and the fund will be treated as
having either a gain or loss with respect
to those contracts.

Another special rule is provided in
the case of a plan maintaining an
experience-rating arrangement with
respect to a group of participating
employers or a group of employees

covered under the plan (a rating group).
Under that rule, a plan will not be
treated as maintaining an experience-
rating arrangement with respect to an
individual employer merely because the
cost of coverage under a plan with
respect to the employer is based, in
whole or in part, on the benefits
experience or the overall experience (or
a proxy for either type of experience) of
a rating group that includes the
employer or one or more of its
employees, provided that the employer
does not normally contribute more than
10 percent of all contributions with
respect to that rating group. The effect
of this rule is to allow the plan to
provide for experience rating on a plan-
wide basis or on the basis of a subset of
the employers within the plan, provided
that the subset of employers is not
overweighted by the experience of one
employer and is not defined based on
the experience of the employers.

Characteristics Indicating a Plan Is Not
Described in Section 419A(f)(6)

These regulations also identify five
characteristics that are indications that
an employer’s interest with respect to
the plan is more similar to the
relationship of an individual employer
to a fund than an insured to an insurer.
(See, H.R. Conf. Rep. No. 861, 98th
Cong., 2d Sess. 1155 (1984), 1984-3 C.B.
(Vol. 2) 1, 413.) The presence of some
of these characteristics in a plan
suggests that there are multiple plans
present instead of a single plan. The
presence of others tends to indicate that
an employer’s cost of coverage is (or
will be) based on that employer’s
benefits experience. Others tend to
indicate that the plan is expected to
accumulate a surplus that ultimately
will be used for the benefit of the
individual employers (or their
employees). One way this surplus might
be used would be to reduce future
contributions for the individual
employers based on past contributions
or claims of the employers. Another way
would be to pay benefits to an
employer’s employees based on the
employer’s share of the surplus on the
occasion of the withdrawal of the
employer or at plan termination, thereby
violating the rule that an employer’s
cost of coverage cannot be based on its
overall experience. Accordingly, these
regulations provide that a plan
exhibiting any of these characteristics is
not a 10 or more employer plan
described in section 419A(f)(6) unless it
is established to the satisfaction of the
Commissioner that the plan satisfies the
requirements of section 419A(f)(6) and
these proposed regulations. It should be
noted that the fact that a plan has none
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of these characteristics does not create
an inference that it is a 10 or more
employer plan described in section
419A(f)(6).

The first, third and fourth
characteristics under the proposed
regulations indicating that a plan is not
a 10 or more employer plan described
in section 419A(f)(6) (i.e., the assets of
the plan are allocated among the
participating employers through a
separate accounting of contributions
and expenditures for individual
employers or otherwise, the plan does
not provide for fixed welfare benefits for
a fixed coverage period for a fixed price
or the plan charges the participating
employers an unreasonably high
amount for the covered risk) have been
retained without change.

The second characteristic under the
proposed regulations indicating that a
plan is not a 10 or more employer plan
described in section 419A(f)(6) is that
amounts charged under the plan differ
among the employers in a manner that
is not reflective of differences in risk or
rating factors that are commonly taken
into account in manual rates used by
insurers (such as age, gender,
dependents covered, geographic locale,
or benefit terms). In response to
comments, this second characteristic
has been clarified so that the exception
for reflection of differences in risk or
rating factors commonly taken into
account in manual rates is limited to
differences in charges that are merely
reflective of differences in current risk
(such as current age, gender, dependents
covered, geographic locale, or benefit
terms). Accordingly, an arrangement
that charges different amounts for life
insurance based on issue age would
exhibit this second characteristic, unless
the differences in amount charged are
merely reflective of differences in risk or
rating factors at the current age (e.g.,
reflecting select and ultimate mortality).

The fifth characteristic under the
proposed regulation indicating that a
plan is not a 10 or more employer plan
described in section 419A(f)(6) is that
benefits or other amounts payable can
be provided upon triggering events
other than the illness, personal injury,
or death of an employee or family
member, or the employee’s involuntary
termination of employment. A number
of commentators expressed concern that
this fifth characteristic effectively
prohibits a termination of a welfare
benefit arrangement or otherwise
redefines what is a welfare benefit
arrangement. This concern reflects a
misreading of the regulations, as this
fifth characteristic does not prohibit the
payment of benefits upon termination of
the arrangement or withdrawal of an

employer from the arrangement 3 or in
any other way seek to redefine what is

a permitted welfare benefit. Instead the
characteristic reflects the inherent
difficulty an insurer would have in
determining an actuarially appropriate
price for providing fixed benefits on the
occasion of these non-standard benefit
triggers and the associated likelihood
that the amount of the benefits payable
on such an occasion is being determined
based on the overall experience of the
employee or employer. The fact that
some commentators have suggested that
an employer be able to “spin-off”’ the
employer’s “‘share” of a fund is further
indication that many plans that purport
to fit within the section 419A(f)(6)
exception are engaging in prohibited
experience rating.

Taxpayers are reminded that a plan
that exhibits one of these characteristics
may still establish that the plan satisfies
the requirements of section 419A(f)(6).
For example, in the case of a plan that
provides for a benefit to be provided on
the occasion of an employer’s
withdrawal from the plan, the plan
would have to demonstrate that the
amount provided to an employee is not
based on the benefits experience or the
overall experience of the employee or
the employer. In addition, in response
to comments, the final regulations
clarify that a plan does not exhibit this
fifth characteristic merely because, upon
cessation of participation in the plan, an
employee is provided with the right to
convert coverage under a group life
insurance contract to coverage under an
individual life insurance contract
without demonstrating evidence of
insurability, but only if there is no
additional economic value associated
with the conversion right.

The examples in the proposed
regulations illustrating the application
of the rules regarding experience-rating
arrangements to specific fact situations
are included in the final regulations,
with minor changes, and two additional
examples have been included. The facts
described in some of the examples
illustrate arrangements that do not
maintain experience-rating
arrangements with respect to individual
employers. Other examples, however,
describe arrangements that exhibit the
characteristics of a fund that Congress
intended to be subject to the deduction
limitations of sections 419 and 419A.
Each example illustrates only the
application of the definition of
experience-rating arrangements under
section 419A(f)(6) and these regulations,

3 A withdrawal of an employer merely terminates
the arrangement for that employer, but it continues
for the other employers.

and no inference should be drawn from
the scope of the examples about
whether these plans are otherwise
described in section 419A(f)(6) or about
any other provision of the Code.*

Pursuant to the authority set forth in
section 419A(i), the regulations provide
a special rule to assist participating
employers and the Commissioner in
verifying that the arrangement satisfies
the section 419A(f)(6) requirements.
Under that rule, an arrangement satisfies
the requirements of section 419A(f)(6)
and the regulations only if the plan is
maintained pursuant to a written
document that (1) requires the plan
administrator to maintain records
sufficient for the Commissioner or any
participating employer to readily verify
the plan’s compliance with section
419A(f)(6) and (2) provides the
Commissioner and each participating
employer with the right to inspect and
copy all such records.

Effective Date

Except as explained below, these
regulations—which generally clarify
existing law—are effective for
contributions paid or incurred in
taxable years of an employer beginning
on or after July 11, 2002. For
contributions made before this effective
date, the IRS will continue applying
existing law, including the analysis set
forth in Notice 95-34 and relevant case
law. Thus, taxpayers should not infer
that a contribution that would be
nondeductible under the regulations
would be deductible if made before that
date. In this regard, taxpayers are
reminded that the IRS has already
identified transactions that are the same
as or substantially similar to the
transactions described in Notice 95-34
as listed transactions for purposes of
§1.6011-4T(b)(2) of the Temporary
Income Tax Regulations and
§301.6111-2T(b)(2) of the Temporary
Procedure and Administration
Regulations.

The requirement that written plan
documents contain specified provisions
relating to compliance information and
the record maintenance requirement for
plan administrators are effective for

4For example, in Neonatology Associates, P.A., v.
Commissioner, 299 F.3d 221 (3d Cir. 2002),
affirming 115 T.C. 43 (2000), the Court held that the
contributions were in a large part constructive
dividends to the employee/owners (and thus did
not reach the government’s alternative contention
that the plan was maintaining experience-rating
arrangements with respect to individual
employers). In Booth v. Commissioner, 108 T.C. 524
(1997), the Tax Court held that the arrangement was
an aggregation of separate plans (and thus was not
a single plan) and that there were experience-rating
arrangements with respect to the individual
employers.
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taxable years of a welfare benefit fund
beginning after July 17, 2003. Existing
record retention requirements and
record production requirements under
section 6001 continue to apply to
employers and promoters.

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action for purposes of
Executive Order 12866. Accordingly, a
regulatory assessment is not required. It
has been determined that section 553(b)
of the Administrative Procedure Act (5
U.S.C. Chapter 5) does not apply to
these regulations.

It is hereby certified that the
collection of information in these
regulations will not have a significant
economic impact on a substantial
number of small entities. The
collections of information in the
regulation are in § 1.419A(f)(6)-1(a)(2)
and (e) and consist of the requirements
that a plan administrator maintain
certain information and that it provide
that information upon request to the
Commissioner and to employers
participating in the plan. This
certification is based on the fact that
requests for such information are likely
to be made, on average, less than once
per year per employer and that the costs
of maintaining and providing this
information are small. In addition,
relatively few small entities are plan
administrators. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required.

Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding these regulations was sent to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

The principal author of these
regulations is Betty J. Clary, Office of the
Division Counsel/Associate Chief
Counsel (Tax Exempt and Government
Entities). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

» Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

= Paragraph 1. The authority citation for
part 1 is amended by adding an entry in
numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.419A(f)(6)-1 is also issued under
26 U.S.C. 419A(). * * *

m Par. 2. Section 1.419A(f)(6)-1 is added
to read as follows:

§1.419A(f)(6)-1 Exception for 10 or more
employer plan.

(a) Requirements—(1) In general.
Sections 419 and 419A do not apply in
the case of a welfare benefit fund that
is part of a 10 or more employer plan
described in section 419A(f)(6). A plan
is a 10 or more employer plan described
in section 419A(f)(6) only if it is a single
plan—

(i) To which more than one employer
contributes;

(ii) To which no employer normally
contributes more than 10 percent of the
total contributions contributed under
the plan by all employers;

(i1i) That does not maintain an
experience-rating arrangement with
respect to any individual employer; and

(iv) That satisfies the requirements of
paragraph (a)(2) of this section.

(2) Compliance information. A plan
satisfies the requirements of this
paragraph (a)(2) if the plan is
maintained pursuant to a written
document that requires the plan
administrator to maintain records
sufficient for the Commissioner or any
participating employer to readily verify
that the plan satisfies the requirements
of section 419A(f)(6) and this section
and that provides the Commissioner and
each participating employer (or a person
acting on the participating employer’s
behalf) with the right, upon written
request to the plan administrator, to
inspect and copy all such records. See
§1.414(g)-1 for the definition of plan
administrator.

(3) Application of rules—(i) In
general. The requirements described in
paragraph (a)(1) and (2) of this section
must be satisfied both in form and in
operation.

(ii) Arrangement is considered in its
entirety. The determination of whether
a plan is a 10 or more employer plan
described in section 419A(f)(6) is based
on the totality of the arrangement and
all related facts and circumstances,
including any related insurance
contracts. Accordingly, all agreements
and understandings (including
promotional materials and policy
illustrations) and the terms of any
insurance contract will be taken into
account in determining whether the

requirements are satisfied in form and
in operation.

(b) Experience-rating arrangements—
(1) General rule. A plan maintains an
experience-rating arrangement with
respect to an individual employer and
thus does not satisfy the requirement of
paragraph (a)(1)(iii) of this section if,
with respect to that employer, there is
any period for which the relationship of
contributions under the plan to the
benefits or other amounts payable under
the plan (the cost of coverage) is or can
be expected to be based, in whole or in
part, on the benefits experience or
overall experience (or a proxy for either
type of experience) of that employer or
one or more employees of that
employer. For purposes of this
paragraph (b)(1), an employer’s
contributions include all contributions
made by or on behalf of the employer
or the employer’s employees. See
paragraph (d) of this section for the
definitions of benefits experience,
overall experience, and benefits or other
amounts payable. The rules of this
paragraph (b) apply under all
circumstances, including employer
withdrawals and plan terminations.

(2) Adjustment of contributions. An
example of a plan that maintains an
experience-rating arrangement with
respect to an individual employer is a
plan that entitles an employer to (or for
which the employer can expect) a
reduction in future contributions if that
employer’s overall experience is
positive. Similarly, a plan maintains an
experience-rating arrangement with
respect to an individual employer where
an employer can expect its future
contributions to be increased if the
employer’s overall experience is
negative. A plan also maintains an
experience-rating arrangement with
respect to an individual employer where
an employer is entitled to receive (or
can expect to receive) a rebate of all or
a portion of its contributions if that
employer’s overall experience is
positive or, conversely, where an
employer is liable to make additional
contributions if its overall experience is
negative.

(3) Adjustment of benefits. An
example of a plan that maintains an
experience-rating arrangement with
respect to an individual employer is a
plan under which benefits for an
employer’s employees are (or can be
expected to be) increased if that
employer’s overall experience is
positive or, conversely, under which
benefits are (or can be expected to be)
decreased if that employer’s overall
experience is negative. A plan also
maintains an experience-rating
arrangement with respect to an
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individual employer if benefits for an
employer’s employees are limited by
reference, directly or indirectly, to the
overall experience of the employer
(rather than having all the plan assets
available to provide the benefits).

(4) Special rules—(i) Treatment of
insurance contracts—(A) In general. For
purposes of this section, insurance
contracts under the arrangement will be
treated as assets of the fund.
Accordingly, the value of the insurance
contracts (including non-guaranteed
elements) is included in the value of the
fund, and amounts paid between the
fund and the insurance company are
disregarded, except to the extent they
generate gains or losses as described in
paragraph (b)(4)(i)(C) of this section.

(B) Payments to and from an
insurance company. Payments from a
participating employer or its employees
to an insurance company pursuant to
insurance contracts under the
arrangement will be treated as
contributions made to the fund, and
amounts paid under the arrangement
from an insurance company will be
treated as payments from the fund.

(C) Gains and losses from insurance
contracts. As of any date, if the sum of
the benefits paid by the insurer and the
value of the insurance contract
(including non-guaranteed elements) is
greater than the cumulative premiums
paid to the insurer, the excess is treated
as a gain to the fund. As of any date, if
the cumulative premiums paid to the
insurer are greater than the sum of the
benefits paid by the insurer and the
value of the insurance contract
(including non-guaranteed elements),
the excess is treated as a loss to the
fund.

(ii) Treatment of flexible contribution
arrangements. Solely for purposes of
determining the cost of coverage under
a plan, if contributions for any period
can vary with respect to a benefit
package, the Commissioner may treat
the employer as contributing the
minimum amount that would maintain
the coverage for that period.

(iii) Experience rating by group of
employers or group of employees. A
plan will not be treated as maintaining
an experience-rating arrangement with
respect to an individual employer
merely because the cost of coverage
under the plan with respect to the
employer is based, in whole or in part,
on the benefits experience or the overall
experience (or a proxy for either type of
experience) of a rating group, provided
that no employer normally contributes
more than 10 percent of all
contributions with respect to that rating
group. For this purpose, a rating group
means a group of participating

employers that includes the employer or
a group of employees covered under the
plan that includes one or more
employees of the employer.

(iv) Family members, etc. For
purposes of this section, contributions
with respect to an employee include
contributions with respect to any other
person (e.g., a family member) who may
be covered by reason of the employee’s
coverage under the plan and amounts
provided with respect to an employee
include amounts provided with respect
to such a person.

(v) Leased employees. In the case of
an employer that is the recipient of
services performed by a leased
employee described in section 414(n)(2)
who participates in the plan, the leased
employee is treated as an employee of
the recipient and contributions made by
the leasing organization attributable to
service performed with the recipient are
treated as made by the recipient.

(c) Characteristics indicating a plan is
not a 10 or more employer plan—(1) In
general. The presence of any of the
characteristics described in paragraphs
(c)(2) through (c)(6) of this section
generally indicates that the plan is not
a 10 or more employer plan described
in section 419A(f)(6). Accordingly,
unless established to the satisfaction of
the Commissioner that the plan satisfies
the requirements of section 419A(f)(6)
and this section, a plan having any of
the following characteristics is not a 10
or more employer plan described in
section 419A(f)(6). A plan’s lack of all
the following characteristics does not
create any inference that the plan is a 10
or more employer plan described in
section 419A(f)(6).

(2) Allocation of plan assets. Assets of
the plan or fund are allocated to a
specific employer or employers through
separate accounting of contributions
and expenditures for individual
employers, or otherwise.

(3) Differential pricing. The amount
charged under the plan is not the same
for all the participating employers, and
those differences are not merely
reflective of differences in current risk
or rating factors that are commonly
taken into account in manual rates used
by insurers (such as current age, gender,
geographic locale, number of covered
dependents, and benefit terms) for the
particular benefit or benefits being
provided.

(4) No fixed welfare benefit package.
The plan does not provide for fixed
welfare benefits for a fixed coverage
period for a fixed cost, within the
meaning of paragraph (d)(5) of this
section.

(5) Unreasonably high cost. The plan
provides for fixed welfare benefits for a

fixed coverage period for a fixed cost,
but that cost is unreasonably high for
the covered risk for the plan as a whole.

(6) Nonstandard benefit triggers.
Benefits or other amounts payable can
be paid, distributed, transferred, or
otherwise provided from a fund that is
part of the plan by reason of any event
other than the illness, personal injury,
or death of an employee or family
member, or the employee’s involuntary
separation from employment. Thus, for
example, a plan exhibits this
characteristic if the plan provides for
the payment of benefits or the
distribution of an insurance contract to
an employer’s employees on the
occasion of the employer’s withdrawal
from the plan. A plan will not be treated
as having the characteristic described in
this paragraph merely because, upon
cessation of participation in the plan, an
employee is provided with the right to
convert coverage under a group life
insurance contract to coverage under an
individual life insurance contract
without demonstrating evidence of
insurability, but only if there is no
additional economic value associated
with the conversion right.

(d) Definitions. For purposes of this
section:

(1) Benefits or other amounts payable.
The term benefits or other amounts
payable includes all amounts that are
payable or distributable (or that will be
otherwise provided) directly or
indirectly to employers, to employees or
their beneficiaries, or to another fund as
a result of a spinoff or transfer, and
without regard to whether payable or
distributable as welfare benefits, cash,
dividends, rebates of contributions,
property, promises to pay, or otherwise.

(2) Benefits experience. The benefits
experience of an employer (or of an
employee or a group of employers or
employees) means the benefits and
other amounts incurred, paid, or
distributed (or otherwise provided)
directly or indirectly, including to
another fund as a result of a spinoff or
transfer, with respect to the employer
(or employee or group of employers or
employees), and without regard to
whether provided as welfare benefits,
cash, dividends, credits, rebates of
contributions, property, promises to
pay, or otherwise.

(3) Overall experience—(i) Employer’s
overall experience. The term overall
experience means, with respect to an
employer (or group of employers), the
balance that would have accumulated in
a welfare benefit fund if that employer
(or those employers) were the only
employer (or employers) providing
welfare benefits under the plan. Thus,
the overall experience is credited with
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the sum of the contributions under the
plan with respect to that employer (or
group of employers), less the benefits
and other amounts paid or distributed
(or otherwise provided) with respect to
that employer (or group of employers) or
the employees of that employer (or
group of employers), and adjusted for
gain or loss from insurance contracts (as
described in paragraph (b)(4)(i) of this
section), investment return, and
expenses. Overall experience as of any
date may be either a positive or a
negative number.

(1i) Employee’s overall experience.
The term overall experience means,
with respect to an employee (or group
of employees, whether or not employed
by the same employer), the balance that
would have accumulated in a welfare
benefit fund if the employee (or group
of employees) were the only employee
(or employees) being provided welfare
benefits under the plan. Thus, the
overall experience is credited with the
sum of the contributions under the plan
with respect to that employee (or group
of employees), less the benefits and
other amounts paid or distributed (or
otherwise provided) with respect to that
employee (or group of employees), and
adjusted for gain or loss from insurance
contracts (as described in paragraph
(b)(4)(i) of this section), investment
return, and expenses. Overall
experience as of any date may be either
a positive or a negative number.

(4) Employer. The term employer
means the employer whose employees
are participating in the plan and those
employers required to be aggregated
with the employer under section 414(b),
(c), or (m).

(5) Fixed welfare benefit package—(i)
In general. A plan provides for fixed
welfare benefits for a fixed coverage
period for a fixed cost, if it—

(A) Defines one or more welfare
benefits, each of which has a fixed
amount that does not depend on the
amount or type of assets held by the
fund;

(B) Specifies fixed contributions to
provide for those welfare benefits; and

(C) Specifies a coverage period during
which the plan agrees to provide
specified welfare benefits, subject to the
payment of the specified contributions
by the employer.

(ii) Treatment of actuarial gains or
losses. A plan will not be treated as
failing to provide for fixed welfare
benefits for a fixed coverage period for
a fixed cost merely because the plan
does not pay the promised benefits (or
requires all participating employers to
make proportionate additional
contributions based on the fund’s
shortfall) when there are insufficient

assets under the plan to pay the
promised benefits. Similarly, a plan will
not be treated as failing to provide for
fixed welfare benefits for a fixed
coverage period for a fixed cost merely
because the plan provides a period of
extended coverage after the end of the
coverage period with respect to
employees of all participating
employers at no cost to the employers
(or provides a proportionate refund of
contributions to all participating
employers) because of the plan-wide
favorable actuarial experience during
the coverage period.

(e) Maintenance of records. The plan
administrator of a plan that is intended
to be a 10 or more employer plan
described in section 419A(f)(6) shall
maintain permanent records and other
documentary evidence sufficient to
substantiate that the plan satisfies the
requirements of section 419A(f)(6) and
this section. (See § 1.414(g)-1 for the
definition of plan administrator.)

(f) Examples. The provisions of
paragraph (c) of this section and the
provisions of section 419A(f)(6) and this
section relating to experience-rating
arrangements may be illustrated by the
following examples. Unless stated
otherwise, it should be assumed that
any life insurance contract described in
an example is non-participating and has
no value other than the value of the
policy’s current life insurance
protection plus its cash value, and that
no employer normally contributes more
than 10 percent of the total
contributions contributed under the
plan by all employers. Paragraph (ii) of
each example applies the characteristics
listed in paragraph (c) of this section to
the facts described in that example.
Paragraphs (iii) and (iv) of each example
analyze the facts described in the
example to determine whether the plan
maintains experience-rating
arrangements with respect to individual
employers. Paragraphs (iii) and (iv) of
each example illustrate only the
meaning of experience-rating
arrangements. No inference should be
drawn from these examples about
whether these plans are otherwise
described in section 419A(f)(6) or about
the applicability or nonapplicability of
any other Internal Revenue Code
provision that may limit or deny the
deduction of contributions to the
arrangements. Further, no inference
should be drawn from the examples
concerning the tax treatment of
employees as a result of the employer
contributions or the provision of the
benefits. The examples are as follows:

Example 1. (i) An arrangement provides
welfare benefits to employees of participating

employers. Each year a participating
employer is required to contribute an amount
equal to the claims and other expenses
expected with respect to that employer for
the year (based on current age, gender,
geographic locale, number of participating
employees, benefit terms, and other risk or
rating factors commonly taken into account
in manual rates used by insurers for the
benefits being provided), multiplied by the
ratio of actual claims with respect to that
employer for the previous year over the
expected claims with respect to that
employer for the previous year.

(ii) This arrangement exhibits at least one
of the characteristics listed in paragraph (c)
of this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6).
Differential pricing exists under this
arrangement because the amount charged
under the plan is not the same for all the
participating employers, and those
differences are not merely reflective of
differences in current risk or rating factors
that are commonly taken into account in
manual rates used by insurers for the
particular benefit or benefits being provided.

(iii) This arrangement does not satisfy the
requirements of section 419A(f)(6) and this
section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. Under the
arrangement, an employer’s cost of coverage
for each year is based, in part, on that
employer’s benefits experience (i.e., the
benefits and other amounts provided in the
past with respect to one or more employees
of that employer). Accordingly, pursuant to
paragraph (b)(1) of this section, the
arrangement maintains experience-rating
arrangements with respect to individual
employers.

Example 2. (i) The facts are the same as in
Example 1, except that the amount charged
to an employer each year is equal to claims
and other expenses expected with respect to
that employer for the year (determined the
same as in Example 1), multiplied by the
ratio of actual claims for the previous year
(determined on a plan-wide basis) over the
expected claims for the previous year
(determined on a plan-wide basis).

(ii) Based on the limited facts described
above, this arrangement exhibits none of the
characteristics listed in paragraph (c) of this
section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). Unlike
the arrangement discussed in Example 1,
there is no differential pricing under the
arrangement because the only differences in
the amounts charged to the employers are
solely reflective of differences in current risk
or rating factors that are commonly taken into
account in manual rates used by insurers for
the particular benefit or benefits being
provided.

(iii) Nothing in the facts described in this
Example 2 indicates that the arrangement
maintains experience-rating arrangements
prohibited under section 419A(f)(6) and this
section. An employer’s cost of coverage
under the arrangement is based, in part, on
the benefits experience of that employer (as
well as of all the other participating
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employers). However, pursuant to paragraph
(b)(4)(iii) of this section, the arrangement will
not be treated as maintaining experience-
rating arrangements with respect to the
individual employers merely because the
employers’ cost of coverage is based on the
benefits experience of a group of employees
eligible under the plan, provided no
employer normally contributes more than 10
percent of all contributions with respect to
the rating group that includes the employees
of an individual employer. Under the
arrangement described in this Example 2, the
rating group includes all the participating
employers (or all of their employees), and no
employer normally contributes more than 10
percent of the contributions made under the
arrangement by all the employers.
Accordingly, absent other facts, the
arrangement will not be treated as
maintaining experience-rating arrangements
with respect to individual employers.

Example 3. (i) Arrangement A provides
welfare benefits to employees of participating
employers. Each year an employer is required
to contribute an amount equal to the claims
and other expenses expected with respect to
that employer for the year (based on current
risk or rating factors commonly taken into
account in manual rates used by insurers for
the benefits being provided), adjusted based
on the employer’s notional account. An
employer’s notional account is determined as
follows. The account is credited with the
sum of the employer’s contributions
previously paid under the plan less the
benefit claims for that employer’s employees.
The notional account is further increased by
a fixed five percent investment return
(regardless of the actual investment return
earned on the funds). If an employer’s
notional account is positive, the employer’s
contributions are reduced by a specified
percentage of the notional account. If an
employer’s notional account is negative, the
employer’s contributions are increased by a
specified percentage of the notional account.

(ii) Arrangement A exhibits at least two of
the characteristics listed in paragraph (c) of
this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). First,
assets under the plan are allocated to specific
employers. Second, differential pricing exists
because the amount charged under the plan
is not the same for all the participating
employers, and those differences are not
merely reflective of differences in current
risk or rating factors that are commonly taken
into account in manual rates used by insurers
for the particular benefit or benefits being
provided.

(iii) Arrangement A does not satisfy the
requirements of section 419A(f)(6) and this
section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. Under the
arrangement, a participating employer’s cost
of coverage for each year is based on a proxy
for that employer’s overall experience. An
employer’s overall experience, as that term is
defined in paragraph (d)(3) of this section,
includes the balance that would have
accumulated in the fund if that employer’s
employees were the only employees being
provided benefits under the plan. Under that

definition, the overall experience is credited
with the sum of the contributions paid under
the plan by or on behalf of that employer less
the benefits or other amounts provided to
with respect to that employer’s employees,
and adjusted for gain or loss from insurance
contracts, expenses, and investment return.
Under the formula used by the arrangement
in this example to determine employer
contributions, expenses are disregarded and
a fixed investment return of five percent is
used instead of actual investment return. The
disregard of expenses and substitution of the
fixed investment return for the actual
investment return merely results in an
employer’s notional account that is a proxy
for the overall experience of that employer.
Accordingly, the arrangement maintains
experience-rating arrangements with respect
to individual employers.

Example 4. (i) Under Arrangement B, death
benefits are provided for eligible employees
of each participating employer. Individual
level premium whole life insurance policies
are purchased to provide the death benefits.
Each policy has a face amount equal to the
death benefit payable with respect to the
individual employee. Each year, a
participating employer is charged an amount
equal to the level premiums payable with
respect to the employees of that employer.
One participating employer, F, has an
employee, P, whose coverage under the
arrangement commenced at the beginning of
2000, when P was age 50. P is covered under
the arrangement for $1 million of death
benefits, and a life insurance policy with a
face amount of $1 million has been
purchased on P’s life. The level annual
premium on the policy is $23,000. At the
beginning of 2005, when P is age 55, the
$23,000 premium amount has been paid for
five years and the policy, which continues to
have a face amount of $1 million, has a cash
value of $92,000. Another employer, G, has
an employee, R, who is also 55 years old at
the beginning of 2005 and is covered under
Arrangement B for $1 million, for which a
level premium life insurance policy with a
face amount of $1 million has been
purchased. However, R did not become
covered under Arrangement B until the
beginning of 2005. Because R’s coverage
began at age 55, the level annual premium
charged for the policy on R’s life is $30,000,
or $7,000 more than the premiums payable
on the policy in effect on P’s life. Employer
F is charged $23,000 and employer G is
charged $30,000 for the death benefit for
employees P and R, respectively. Assume
that employees P and R are the only covered
employees of their respective employers and
that they are identical with respect to current
risk and rating factors that are commonly
taken into account in manual rates used by
insurers for death benefits.

(ii) Arrangement B exhibits at least three of
the characteristics listed in paragraph (c) of
this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). First,
assets of the plan are effectively allocated to
specific employers. Second, there is
differential pricing under the arrangement.
That is, the amount charged under the plan
during the year for a specific amount of death

benefit coverage is not the same for all the
employers (employer F is charged $23,000
each year for $1 million of death benefit
coverage while employer G is charged
$30,000 each year for the same coverage), and
the difference is not merely reflective of
differences in current risk or rating factors
that are commonly taken into account in
manual rates used by insurers for the death
benefit being provided. (The differences in
amounts charged are attributable to
differences in issue age and not to differences
in current risk or rating factors, as employees
P and R are the same age). Third, during the
early years of the arrangement, the amounts
charged are unreasonably high for the
covered risk for the plan as a whole.

(iii) Arrangement B does not satisfy the
requirements of section 419A(f)(6) and this
section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. Arrangement B
maintains experience-rating arrangements
with respect to individual employers because
the cost of coverage for each year for any
employer participating in the arrangement is
based on a proxy for the overall experience
of that employer. Under Arrangement B,
employer F’s cost of coverage for 2005 is
$23,000 for $1 million of coverage. The
$92,000 cash value at the beginning of 2005
in the policy insuring P’s life is a proxy for
employer F’s overall experience. (The
$92,000 is essentially the balance that would
have accumulated in the fund if employer F
were the only employer providing welfare
benefits under Arrangement B.) Further, the
$23,000 charged to F for the $1 million of
coverage in 2005 is based on the $92,000
since, in the absence of the $92,000,
employer F would have been charged
$30,000 for P’s $1 million death benefit
coverage. (Note that the conclusion that the
$92,000 balance is the basis for the lower
premium charged to employer F is consistent
with the fact that a $92,000 balance, if
converted to a life annuity using the same
actuarial assumptions as were used to
calculate the cash value amount, would be
sufficient to provide for annual annuity
payments of $7,000 for the life of P—an
amount equal to the $7,000 difference from
the premium charged in 2005 to employer G
for the $1 million of coverage on employee
R’s life.) Thus, F’s cost of coverage for 2005
is based on a proxy for F’s overall experience.
Accordingly, Arrangement B maintains an
experience-rating arrangement with respect
to employer F.

(iv) Arrangement B also maintains an
experience-rating arrangement with respect
to employer G because it can be expected that
each year G will be charged $30,000 for the
$1 million of coverage on R’s life. Each year,
G’s cost of coverage will reflect G’s prior
contributions and allocable earnings, so that
G’s cost of coverage will be based on a proxy
for G’s overall experience. Accordingly,
Arrangement B maintains an experience-
rating arrangement with respect to employer
G. Similarly, Arrangement B maintains an
experience-rating arrangement with respect
to each other participating employer.
Accordingly, Arrangement B maintains
experience-rating arrangements with respect
to individual employers. This would also be
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the result if Arrangement B maintained an
experience-rating arrangement with respect
to only one individual employer.

Example 5. (i) The facts are the same as in
Example 4 except that the death benefits are
provided under 10-year level term life
insurance policies. One participating
employer, H, has an employee, M, whose
coverage under the arrangement commenced
at the beginning of 2000, when M was age 35.
M is covered under the arrangement for $1
million of death benefits, and a 10-year level
term life insurance policy with a face amount
of $1 million has been purchased on M’s life.
The level annual premium on the policy for
the first 10 years is $700. At the beginning
of 2007, when M is age 42, the $700 premium
amount has been paid for seven years.
Another employer, J, has an employee, N,
who is also 42 years old at the beginning of
2007 and is covered under the arrangement
for $1 million, for which a 10-year level term
life insurance policy with a face amount of
$1 million has been purchased. However, N
did not become covered under the
arrangement until the beginning of 2007.
Because N’s coverage began at age 42, the 10-
year level term premium charged for the
policy on N’s life is $1,100, or $400 more
than the premiums then payable on the
policy in effect on M’s life. Neither the policy
on employee M nor the policy on employee
N has any cash value at any point during its
term. Assume that employees M and N are
the only covered employees of their
respective employers and that they are
identical with respect to any current risk and
rating factors that are commonly taken into
account in manual rates used by insurers for
the death benefit being provided.

(ii) Based on the facts described in this
Example 5, this arrangement exhibits at least
two of the characteristics listed in paragraph
(c) of this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). First, for
the same reasons as described in paragraph
(ii) of Example 4, there is differential pricing
under the arrangement. Second, assets of the
plan are effectively allocated to specific
employers. This is the case even though the
insurance policies used by employers H and
J have no accessible cash value.

(iii) The facts described in this Example 5
indicate that the arrangement does not satisfy
the requirements of section 419A(f)(6) and
this section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. This arrangement
maintains experience-rating arrangements
with respect to individual employers because
the cost of coverage for each year for any
employer participating in the arrangement is
based on a proxy for the overall experience
of that employer. Under this arrangement
employer H’s cost of coverage in 2007 is $700
for $1 million of coverage. Although the
policy insuring M’s life has no cash value
accessible to employer H, the accumulation
of the excesses of the amounts paid by
employer H on behalf of employee M over
each year’s underlying mortality and expense
charges for providing life insurance coverage
to employee M provide economic value to
employer H (i.e., the ability to purchase
future coverage on M’s life at a premium that

is less than the underlying mortality and

expense charges as those underlying charges
increase with M’s increasing age). Thus, H’s
cost of coverage for 2007 is based on a proxy
for H’s overall experience. Accordingly, this
arrangement maintains an experience-rating
arrangement with respect to employer H.

(iv) This arrangement also maintains an
experience-rating arrangement with respect
to employer J because it can be expected that
for each of the next nine years J will be
charged $1,100 for the $1 million of coverage
on N’s life. Each year, J's cost of coverage will
reflect J's prior contributions, so that J's cost
of coverage will be based on a proxy for J’s
overall experience. Accordingly, this
arrangement maintains an experience-rating
arrangement with respect to employer J.
Similarly, this arrangement maintains an
experiencing-rating arrangement with respect
to each other participating employer.
Accordingly, this arrangement maintains
experience-rating arrangements with respect
to individual employers. This would also be
the result if this arrangement maintained an
experience-rating arrangement with respect
to only one individual employer.

Example 6. (i) Under Arrangement C, death
benefits are provided for eligible employees
of each participating employer. Flexible
premium universal life insurance policies are
purchased to provide the death benefits. Each
policy has a face amount equal to the death
benefit payable with respect to the individual
employee. Each participating employer can
make any contributions to the arrangement
provided that the amount paid for each
employee is at least the amount needed to
prevent the lapse of the policy. The amount
needed to prevent the lapse of the universal
life insurance policy is the excess, if any, of
the mortality and expense charges for the
year over the policy balance. All
contributions made by an employer are paid
as premiums to the universal life insurance
policies purchased on the lives of the
covered employees of that employer.
Participating employers S and V each have a
50-year-old employee covered under
Arrangement C for death benefits of $1
million, which is the face amount of the
respective universal life insurance policies
on the lives of the employees. In the first year
of coverage employer S makes a contribution
of $23,000 (the amount of a level premium)
while employer V contributes only $6,000,
which is the amount of the mortality and
expense charges for the first year. At the
beginning of year two, the balance in
employer S’s policy (including earnings) is
$18,000, but the balance in V’s policy is zero.
Although S is not required to contribute
anything in the second year of coverage, S
contributes an additional $15,000 in the
second year. Employer V contributes $7,000
in the second year.

(ii) Arrangement C exhibits at least two of
the characteristics listed in paragraph (c) of
this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). First,
assets of the plan are effectively allocated to
specific employers. Second, the arrangement
does not provide for fixed welfare benefits for
a fixed coverage period for a fixed cost.

(iii) Arrangement C does not satisfy the
requirements of section 419A(f)(6) and this

section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. Arrangement C
maintains experience-rating arrangements
with respect to individual employers because
the cost of coverage of an employer
participating in the arrangement is based on
a proxy for the overall experience of that
employer. Pursuant to paragraph (b)(4)(ii) of
this section (concerning treatment of flexible
contribution arrangements), solely for
purposes of determining an employer’s cost
of coverage, the Commissioner may treat an
employer as contributing the minimum
amount needed to maintain the coverage.
Applying this treatment, H’s cost of coverage
for the first year of coverage under
Arrangement C is $6,000 for $1 million of
death benefit coverage, but for the second
year it is zero for the same amount of
coverage because that is the minimum
amount needed to keep the insurance policy
from lapsing. Employer H’s overall
experience at the beginning of the second
year of coverage is $18,000, because that is
the balance that would have accumulated in
the fund if H were the only employer
providing benefits under Arrangement C.
(The special rule of paragraph (b)(4)(ii) of this
section only applies to determine cost of
coverage; it does not apply in determining
overall experience.) The $18,000 balance in
the policy insuring the life of employer H’s
employee is a proxy for H’s overall
experience. Employer H can choose not to
make any contributions in the second year of
coverage due to the $18,000 policy balance.
Thus, H’s cost of coverage for the second year
is based on a proxy for H’s overall
experience. Accordingly, Arrangement C
maintains an experience-rating arrangement
with respect to employer H.

(iv) Arrangement C also maintains an
experience-rating arrangement with respect
to employer J because in each year J can
contribute more than the amount needed to
prevent a lapse of the policy on the life of
its employee and can expect that its cost of
coverage for subsequent years will reflect its
prior contributions and allocable earnings.
Accordingly, Arrangement C maintains an
experience-rating arrangement with respect
to employer J.

Example 7. (i) Arrangement D provides
death benefits for eligible employees of each
participating employer. Each employer can
choose to provide a death benefit of either
one, two, or three times the annual
compensation of the covered employees.
Under Arrangement D, the death benefit is
payable only if the employee dies while
employed by the employer. If an employee
terminates employment with the employer or
if the employer withdraws from the
arrangement, the death benefit is no longer
payable, no refund or other credit is payable
to the employer or to the employees, and no
policy or other property is transferrable to the
employer or the employees. Furthermore, the
employees are not provided with any right
under Arrangement D to coverage under any
other arrangement, nor with any right to
purchase or to convert to an individual
insurance policy, other than any conversion
rights the employees may have in accordance
with state law (and which provide no
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additional economic benefit). Arrangement D
determines the amount required to be
contributed by each employer for each month
of coverage by aggregating the amount
required to be contributed for each covered
employee of the employer. The amount
required to be contributed for each covered
employee is determined by multiplying the
amount of the death benefit coverage (in
thousands) for the employee by five-year age
bracket rates in a table specified by the plan,
which is used uniformly for all covered
employees of all participating employers.
The rates in the specified table do not exceed
the rates set forth in Table I of § 1.79-3(d)(2),
and differences in the rates in the table are
merely reflective of differences in mortality
risk for the various age brackets. The rates in
the table are not based in whole or in part

on the experience of the employers
participating in Arrangement D. Arrangement
D uses the amount contributed by each
employer to purchase one-year term
insurance coverage on the lives of the
covered employees with a face amount equal
to the death benefit provided by the plan. No
employer is entitled to any rebates or refunds
provided under the insurance contract.

(ii) Arrangement D does not exhibit any of
the characteristics listed in paragraph (c) of
this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). Under
Arrangement D, assets are not allocated to a
specific employer or employers. Differences
in the amounts charged to the employers are
solely reflective of differences in risk or
rating factors that are commonly taken into
account in manual rates used by insurers for
the particular benefit or benefits being
provided. The arrangement provides for fixed
welfare benefits for a fixed coverage period
for a fixed cost, within the meaning of
paragraph (d)(5) of this section. The cost
charged under the arrangement is not
unreasonably high for the covered risk of the
plan as a whole. Finally, benefits and other
amounts payable can be paid, distributed,
transferred, or otherwise made available only
by reason of the death of the employee, so
that there is no nonstandard benefit trigger
under the arrangement.

(iii) Nothing in the facts of this Example 7
indicates that Arrangement D fails to satisfy
the requirements of section 419A(f)(6) or this
section by reason of maintaining experience-
rating arrangements with respect to
individual employers. Based solely on the
facts described above, Arrangement D does
not maintain an experience rating-
arrangement with respect to any individual
employer because for each participating
employer there is no period for which the
employer’s cost of coverage under the
arrangement is based, in whole or in part, on
either the benefits experience or the overall
experience (or a proxy for either type of
experience) of that employer or its
employees.

Example 8. (i) The facts are the same as in
Example 7, except that under the
arrangement, any refund or rebate provided
under that year’s insurance contract is
allocated among all the employers
participating in the arrangement in
proportion to their contributions, and is used

to reduce the employers’ contributions for
the next year.

(ii) This arrangement exhibits at least one
of the characteristics listed in paragraph (c)
of this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). The
arrangement includes nonstandard benefit
triggers because amounts are made available
to an employer by reason of the insurer
providing a refund or rebate to the plan, an
event that is other than the illness, personal
injury, or death of an employee or family
member, or an employee’s involuntary
separation from employment.

(iii) Based on the limited and specific facts
described in this Example 8, an employer
participating in this arrangement should be
able to establish to the satisfaction of the
Commissioner that the plan does not
maintain experience-rating arrangements
with respect to individual employers. A
participating employer’s cost of coverage is
the relationship of its contributions to the
death benefit coverage or other amounts
payable with respect to that employer,
including the employer’s portion of the
insurance company rebate and refund
amounts. The rebate and refund amounts are
allocated to an employer based on that
employer’s contribution for the prior year.
However, even though an employer’s overall
experience includes its past contributions,
contributions alone are not a proxy for an
employer’s overall experience under the
particular facts described in this Example 8.
As aresult, a participating employer’s cost of
coverage under the arrangement for each year
(or any other period) is not based on that
employer’s benefits experience or its overall
experience (or a proxy for either type of
experience), except as follows: If the total of
the insurance company refund or rebate
amounts is a proxy for the overall experience
of all participating employers, a participating
employer’s cost of coverage will be based in
part on that employer’s overall experience (or
a proxy therefor) by reason of that employer’s
overall experience being a portion of the
overall experience of all participating
employers. Under the special rule of
paragraph (b)(2)(iii) of this section, however,
that fact alone will not cause the arrangement
to be treated as maintaining an experience-
rating arrangement with respect to an
individual employer because no employer
normally contributes more than 10 percent of
the total contributions under the plan by all
employers (the rating group). Accordingly,
the arrangement will not be treated as
maintaining experience-rating arrangements
with respect to individual employers.

Example 9. (i) Arrangement E provides
medical benefits for covered employees of 90
participating employers. The level of medical
benefits is determined by a schedule set forth
in the trust document and does not vary by
employer. Other than any rights an employee
may have to COBRA continuation coverage,
the medical benefits cease when an employee
terminates employment with the employer. If
an employer withdraws from the
arrangement, there is no refund of any
contributions and there is no transfer of
anything of value to employees of the
withdrawing employer, to the withdrawing

employer, or to another plan or arrangement
maintained by the withdrawing employer.
Arrangement E determines the amount
required to be contributed by each employer
for each year of coverage, and the aggregate
amounts charged are not unreasonably high
for the covered risk for the plan as a whole.
To determine the amount to be contributed
for each employer, Arrangement E classifies
an employer based on the employer’s
location. These geographic areas are not
changed once established under the
arrangement. The amount charged for the
coverage under the arrangement to the
employers in a geographic area is determined
from a rate-setting manual based on the
benefit package and geographic area, and
differences in the rates in the manual are
merely reflective of current differences in
those risk or rating factors. The rates in the
rate-setting manual are not based in whole or
in part on the experience of the employers
participating in Arrangement E.

(ii) Arrangement E does not exhibit any of
the characteristics listed in paragraph (c) of
this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6).
Although the amounts charged under the
arrangement to an employer in one
geographic area can be expected to differ
from those charged to an employer in another
geographic area, the differences are merely
reflective of differences in current risk or
rating factors that are commonly taken into
account in manual rates used by insurers for
medical benefits.

(iii) Nothing in the facts of this Example 9
indicates that Arrangement E fails to satisfy
the requirements of section 419A(f)(6) or this
section by reason of maintaining experience-
rating arrangements with respect to
individual employers. Based solely on the
facts described above, Arrangement E does
not maintain an experience rating-
arrangement with respect to any individual
employer because for each participating
employer there is no period for which the
employer’s cost of coverage under the
arrangement is based, in whole or in part, on
either the benefits experience or the overall
experience (or a proxy for either type of
experience) of that employer or its
employees.

Example 10. (i) The facts are the same as
in Example 9, except that the amount
charged for the coverage under the
arrangement to the employers in a geographic
area is initially determined from a rate-
setting manual based on the benefit package
and then adjusted to reflect the claims
experience of the employers in that
classification as a whole. The arrangement
does not have any geographic area
classification for which one of the employers
in the classification normally contributes
more than 10 percent of the contributions
made by all the employers in that
classification.

(ii) This arrangement exhibits at least one
of the characteristics listed in paragraph (c)
of this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). There is
differential pricing under the arrangement
because the amounts charged to an employer
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in one geographic area can be expected to
differ from those charged to an employer in
another geographic area, and the differences
are not merely reflective of current risk or
rating factors that are commonly taken into
account in manual rates used by insurers for
medical benefits.

(iii) Based on the facts described in this
Example 10, an employer participating in
this arrangement should be able to establish
to the satisfaction of the Commissioner that
the plan does not maintain experience-rating
arrangements with respect to individual
employers even though there is differential
pricing. Although an employer’s cost of
coverage for each year is based, in part, on
its benefits experience (as well as the benefits
experience of the other employers in its
geographic area), that does not result in
experience-rating arrangements with respect
to any individual employer because the
employers in each geographic area are a
rating group and no employer normally
contributes more than 10 percent of the
contributions made by all the employers in
its rating group. (See paragraph (b)(4)(iii) of
this section.)

Example 11. (i) The facts of Arrangement
F are the same as those described in Example
10, except that K, an employer in one of
Arrangement F’s geographic areas, normally
contributes more than 10 percent of the
contributions made by the employers in that
geographic area.

(ii) For the same reasons as described in
Example 10, Arrangement F results in
differential pricing.

(iii) Arrangement F does not satisfy the
requirements of section 419A(f)(6) and this
section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. An employer’s cost of
coverage for each year is based, in part, on
its benefits experience (as well as the benefits
experience of the other employers in its
geographic area) and the special rule for
experience-rating by a rating group does not
apply to Arrangement F because employer K
normally contributes more than 10 percent of
the contributions made by the employers in
its rating group. Accordingly, Arrangement F
maintains experience-rating arrangements
with respect to individual employers.

Example 12. (i) The facts of Arrangement
G are the same as those described in Example
10, except for the way that the arrangement
classifies the employers. Under Arrangement
G, the experience of each employer for the
prior year is reviewed and then the employer
is assigned to one of three classifications (low
cost, intermediate cost, or high cost) based on
the ratio of actual claims with respect to that
employer to expected claims with respect to
that employer. No employer in any
classification normally contributes more than
10 percent of the contributions of all
employers in that classification.

(ii) For the same reasons as described in
Example 10, Arrangement G results in
differential pricing.

(iii) Arrangement G does not satisfy the
requirements of section 419A(f)(6) and this
section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. The special rule in
paragraph (b)(4)(iii) of this section for rating

groups can prevent a plan from being treated
as maintaining experience-rating
arrangements with respect to individual
employers if the mere use of a rating group
is the only reason a plan would be so treated.
Under Arrangement G, however, an
employer’s cost of coverage for each year is
based on the employer’s benefits experience
in two ways: the employer’s benefits
experience is part of the benefits experience
of a rating group that is otherwise permitted
under the special rule of paragraph (b)(4)(iii)
of this section, and the employer’s benefits
experience is considered annually in
redetermining the rating group to which the
employer is assigned. Accordingly,
Arrangement G maintains experience-rating
arrangements with respect to individual
employers.

Example 13. (i) Arrangement H provides a
death benefit equal to a multiple of one, two,
or three times compensation as elected by the
participating employer for all of its covered
employees. Universal life insurance contracts
are purchased on the lives of the covered
employees. The face amount of each contract
is the amount of the death benefit payable
upon the death of the covered employee.
Under the arrangement, each employer is
charged annually an amount equal to 200
percent of the mortality and expense charges
under the contracts for that year covering the
lives of the covered employees of that
employer. Arrangement H pays the amount
charged each employer to the insurance
company. Thus, the insurance company
receives an amount equal to 200 percent of
the mortality and expense charges under the
policies. The excess amounts charged and
paid to the insurance company increase the
policy value of the universal life insurance
contracts. When an employer ceases to
participate in Arrangement H, the insurance
policies are distributed to each of the covered
employees of the withdrawing employer.

(ii) Arrangement H exhibits at least three
of the characteristics listed in paragraph (c)
of this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). First,
assets are effectively allocated to specific
employers. Second, because the amount of
the withdrawal benefit (i.e., the value of the
life insurance policies to be distributed) is
unknown, the arrangement does not provide
for fixed welfare benefits for a fixed coverage
period for a fixed cost. Finally, Arrangement
H includes nonstandard benefit triggers
because amounts can be distributed under
the arrangement for a reason other than the
illness, personal injury, or death of an
employee or family member, or an
employee’s involuntary separation from
employment.

(iii) Arrangement H does not satisfy the
requirements of section 419A(f)(6) and this
section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. Pursuant to paragraph
(b)(1) of this section, the prohibition against
maintaining experience-rating arrangements
applies under all circumstances, including
employer withdrawals. Arrangement H
maintains experience-rating arrangements
with respect to individual employers because
the cost of coverage for a participating

employer is based on a proxy for the overall
experience of that employer. Under
Arrangement H, the contributions of a
participating employer are fixed. The benefits
or other amounts payable with respect to an
employer include the value of the life
insurance policies that are distributable to
the employees of that employer upon the
withdrawal of that employer from the plan.
Thus, the cost of coverage for any period of
an employer’s participation in Arrangement
H is the relationship between the fixed
contributions for that period and the variable
benefits payable under the arrangement. The
value of those variable benefits depends on
the value of the policies that would be
distributed if the employer were to withdraw
at the end of the period. (Each year the
insurance policies to be distributed to the
employees in the event of the employer’s
withdrawal will increase in value due to the
premium amounts paid on the policy in
excess of current mortality and expense
charges.) For reasons similar to those
discussed above in Example 6, the aggregate
value of the life insurance policies on the
lives of an employer’s employees is a proxy
for that employer’s overall experience. Thus,
a participating’s employer’s cost of coverage
for any period is based on a proxy for the
overall experience of that employer.
Accordingly, Arrangement H maintains
experience-rating arrangements with respect
to individual employers.

(iv) The result would be the same if, rather
than distributing the policies, Arrangement H
distributed cash amounts equal to the cash
values of the policies. The result would also
be the same if the distribution of policies or
cash values is triggered by employees
terminating their employment rather than by
employers ceasing to participate in the
arrangement.

Example 14. (i)(1) The facts of
Arrangement J are the same as those
described in Example 13 for Arrangement H,
except that—

(A) Arrangement J purchases a special term
insurance policy on the life of each covered
employee with a face amount equal to the
death benefit payable upon the death of the
covered employee; and

(B) there is no benefit distributable upon
an employer’s withdrawal.

(2) The special term policy includes a rider
that extends the term protection for a period
of time beyond the term provided on the
policy’s face. The length of the extended term
is not guaranteed, but is based on the excess
of premiums over mortality and expense
charges during the period of original term
protection, increased by any investment
return credited to the policies.

(ii) Arrangement J exhibits two of the
characteristics listed in paragraph (c) of this
section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). First,
assets of the plan are effectively allocated to
specific employers. Second, the plan does
not provide for fixed welfare benefits for a



42266

Federal Register/Vol. 68, No. 137/ Thursday, July 17, 2003/Rules and Regulations

fixed coverage period for a fixed cost because
the coverage period is not fixed.

(iii) Arrangement J does not satisfy the
requirements of section 419A(f)(6) and this
section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. Arrangement J
maintains experience-rating arrangements
with respect to individual employers because
the cost of coverage for a participating
employer is based on a proxy for the overall
experience of that employer. Under
Arrangement J, the contributions of a
participating employer are fixed. The benefits
or other amounts payable with respect to an
employer are the one-, two-, or three-times-
compensation death benefit for each
employee of the employer for the current
year, plus the extended term protection
coverage for future years. Thus, for any
period extending to or beyond the end of the
original term of one or more of the policies
on the lives of an employer’s employees, the
employer’s cost of coverage is the
relationship between the fixed contributions
for that period and the variable benefits
payable under the arrangement. The value of
those variable benefits depends on the
aggregate value of the policies insuring the
employer’s employees (i.e., the total of the
premiums paid on the policies by
Arrangement J to the insurance company,
reduced by the mortality and expense
charges that were needed to provide the
original term protection, and increased by
any investment return credited to the
policies). The aggregate value of the policies
insuring an employer’s employees is, at any
time, a proxy for the employer’s overall
experience. Thus, a participating employer’s
cost of coverage for any period described
above is based on a proxy for the overall
experience of that employer. Accordingly,
Arrangement ] maintains experience-rating
arrangements with respect to individual
employers.

Example 15. (i) Arrangement K provides a
death benefit to employees of participating
employers equal to a specified multiple of
compensation. Under the arrangement, a
flexible-premium universal life insurance
policy is purchased on the life of each
covered employee in the amount of that
employee’s death benefit. Each policy has a
face amount equal to the employee’s death
benefit under the arrangement. Each
participating employer is charged annually
with the aggregate amount (if any) needed to
maintain the policies covering the lives of its
employees. However, each employer is
permitted to make additional contributions to
the arrangement and, upon doing so, the
additional contributions are paid to the
insurance company and allocated to one or
more contracts covering the lives of the
employer’s employees. In the event that any
policy covering the life of an employee
would lapse in the absence of new
contributions from that employee’s employer,
and if at the same time there are policies
covering the lives of other employees of the
employer that have cash values in excess of
the amounts needed to prevent their lapse,

the employer has the option of reducing its
otherwise-required contribution by amounts
withdrawn from those other policies.

(ii) Arrangement K exhibits at least two of
the characteristics listed in paragraph (c) of
this section generally indicating that an
arrangement is not a 10 or more employer
plan described in section 419A(f)(6). First,
assets of the plan are allocated to specific
employers. Second, because the plan allows
an employer to choose to contribute an
amount that is different than that contributed
by another employer for the same benefit, the
amount charged under the plan is not the
same for all participating employers (and the
differences in the amounts are not merely
reflective of differences in current risk or
rating factors that are commonly taken into
account in manual rates used by insurers for
the particular benefit or benefits being
provided), resulting in differential pricing.

(iii) Arrangement K does not satisfy the
requirements of section 419A(f)(6) and this
section because, at a minimum, the
requirement of paragraph (a)(1)(iii) of this
section is not satisfied. Arrangement K
maintains experience-rating arrangements
with respect to individual employers because
the cost of coverage for any employer
participating in the arrangement is based on
a proxy for the overall experience of that
employer. Under Arrangement K the benefits
with respect to an employer for any year are
a fixed amount. For purposes of determining
the employer’s cost of coverage for that year,
the Commissioner may treat the employer’s
contribution under the special rule of
paragraph (b)(4)(ii) of this section
(concerning treatment of flexible
contribution\arrangements) as being the
minimum contribution amount needed to
maintain the universal life policies with
respect to that employer for the death benefit
coverage for that year. Because the employer
has the option to prevent the lapse of one
policy by having amounts withdrawn from
other policies, that minimum contribution
amount will be based in part on the aggregate
value of the policies on the lives of that
employer’s employees. That aggregate value
is a proxy for the employer’s overall
experience. Accordingly, Arrangement K
maintains experience-rating arrangements
with respect to individual employers.

(g) Effective date—(1) In general.
Except as set forth in paragraph (g)(2) of
this section, this section applies to
contributions paid or incurred in
taxable years of an employer beginning
on or after July 11, 2002.

(2) Compliance information and
recordkeeping. Paragraphs (a)(1)(iv),
(a)(2), and (e) of this section apply for
taxable years of a welfare benefit fund
beginning after July 17, 2003.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

= Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

= Par. 4.In §602.101, paragraph (b) is
amended by adding an entry in
numerical order to the table to read as
follows:

§602.101 OMB control numbers.

* * * * *

(b)* L

CFR part or section where Current OMB

identified and described control No.
* * * * *
1.419A0N(B)—1 ooveveveerrrrnne 1545-1795

Robert E. Wenzel,

Deputy Commissioner for Services and
Enforcement.

Approved: July 9, 2003.
Pamela F. Olson,

Assistant Secretary of the Treasury.
[FR Doc. 03—18041 Filed 7-16—-03; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

[KY—228—FOR]
Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving, with the
exception of one provision, a proposed
amendment to the Kentucky regulatory
program (the “Kentucky program”)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Kentucky proposed revisions to
the Kentucky Administrative
Regulations (KAR) at 8/16/18:001
definitions of “impounding structure,
“impoundment,” and “other treatment
facilities;” at 16/18:090 sections 1
through 5; at 16/18:100; and at 16/
18:160 pertaining to sedimentation
ponds and impoundments. Kentucky
revised its program to be consistent with
the corresponding Federal regulations.
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EFFECTIVE DATE: July 17, 2003.

FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Telephone:
(859)260-8400. Internet address:
bkovacic@osmre.gov.

SUPPLEMENTARY INFORMATION:
1. Background on the Kentucky Program

2. Submission of the Proposed Amendment
3. OSM’s Findings

4. Summary and Disposition of Comments
5. OSM’s Decision

6. Procedural Determinations

1. Background on the Kentucky
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Kentucky
program on May 18, 1982. You can find
background information on the
Kentucky program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the May 18, 1982, Federal Register
(47 FR 21404). You can also find later
actions concerning Kentucky’s program
and program amendments at 30 CFR
917.11,917.12, 917.13, 917.15, 917.16
and 917.17.

2. Submission of the Proposed
Amendment

By letter dated July 30, 1997
(administrative record no. KY-1410),
Kentucky sent us a proposed
amendment to its program under
SMCRA (30 U.S.C. 1201 et seq.). The
amendment revises 405 KAR at sections
8:001, 8:030, 8:040, 16:001, 16:060,

16:090, 16:100, 16:160, 18:001, 18:060,
18:090, 18:100, 18:160, and 18:210.

We announced receipt of the
proposed amendment in the September
5, 1997, Federal Register (62 FR 46933),
and in the same document invited
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
October 6, 1997. On November 14, 1997,
a Statement of Consideration of public
comments was filed with the Kentucky
Legislative Research Committee. As a
result of the comments and by letter
dated March 4, 1998, Kentucky made
changes to the original submission
(administrative record no. KY-1422).
The revisions were made at 405 KAR
8:040, 16:060, 18:060, and 18:210. By
letter dated March 16, 1998, Kentucky
made additional changes to the original
submission (administrative record no.
KY-1423). The revisions were made at
8:001, 8:030, 8:040, 16:001, 16:060,
16:090, 16:100, 16:160, 18:001, 18:060,
18:090, 18:100, 18:160, and 18:210. By
letter dated July 14, 1998, Kentucky
submitted a revised version of the
proposed amendments (administrative
record no. KY-1431). All the revisions,
except for a portion of those submitted
March 16, 1998, were announced in the
August 26, 1998, Federal Register (63
FR 45430).

During our review of the amendment,
we identified concerns relating to the
provisions at 405 KAR 8:001, 8:030,
8:040, 16:001, 16:060, 16:090, 16:100,
16:160, 18:001, 18:060, 18:090, 18:100,
18:160, and 18:210. We notified
Kentucky of the concerns by letter dated
May 26, 2000 (administrative record no.
KY-1479). Kentucky responded in a
letter dated August 10, 2000, and
submitted additional explanatory
information (administrative record no.
KY-1489). The explanatory information
and those revisions not included in
previous notices were announced in the
June 5, 2002, Federal Register (67 FR
38621).

By letter dated June 25, 2002
(administrative record no. KY-1544),

Kentucky sent us a proposed change to
405 KAR 16/18:090, by adding section
6, which established performance
standards for “‘other treatment
facilities.” We announced this proposed
revision in the August 16, 2002, Federal
Register (67 FR 53540). In a letter dated
October 30, 2002 (administrative record
no. KY-1568), Kentucky sent us a final
version of 405 KAR 16/18:090 section 6
as well as non-substantive changes to
405 KAR 6/18:090 section 1(1), (2)(a)
and (4); section 2; section 4 and section
5(2).

We addressed Kentucky’s revisions to
its subsidence control regulations at 405
KAR 18:210 in a Federal Register notice
published on May 7, 2002 (67 FR
30549). In this rule, we will address
only those revisions at 405 KAR 8/16/
18:001 definitions of “impounding
structure,” “impoundment,” and “other
treatment facilities,” 16/18:090 sections
1 through 5, 16/18:100, and 16/18:160
pertaining to sedimentation ponds and
impoundments. The minor revisions to
16/18:090 submitted by Kentucky on
October 30, 2002, will not be discussed
in this rule. The October 30, 2002,
revisions and any other remaining
revisions to the Kentucky regulations
not previously addressed, will be in a
future Federal Register notice (KY-216)
or in a recently approved notice (KY—
241).

3. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment with the
exception of one provision. Also, we are
removing a required amendment at 30
CFR 917.16(d)(4). Any revisions that we
do not specifically discuss below
concern nonsubstantive wording or
editorial changes.

(a) Minor Revisions to Kentucky’s Rules

Kentucky proposed minor wording,
editorial, punctuation, grammatical, and
recodification changes to the following
previously-approved rules.

State rule

Subject

Federal counterpart

405 KAR 16:090 section 5(7)/18:090 section 5(8)

405 KAR 16/18:100 section 2(1)

405 KAR 16/18:160 section 3(1), 3(1)(e)

Sedimentation Ponds

Impoundments .........ccccceeeneenneennnn.

Impoundments .........ccocceeevueerneennnn.

30 CFR 816/817.46

30 CFR 816/
817.49(b)(1)

30 CFR 816/817.84
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Because the changes are minor, we
find that they will not make Kentucky’s
rules less effective than the
corresponding Federal regulations.

(b) Revisions to Kentucky’s Rules That
Have the Same Meaning as the
Corresponding Provisions of the Federal
Regulations

Because these proposed rules contain
language that is the same as or similar
to the corresponding Federal

regulations, we find that they are no less
effective than the corresponding Federal
regulations.

Kentucky proposed revisions to the
following rules containing language that
is the same as or similar to the
corresponding sections of the Federal
regulations.

State rule

Subject

Federal counterpart

405 KAR 8:001/16:001 section 1 (50)/18:001 section 1 (52)
405 KAR 8:001/16:001 section 1 (51)/18:001 section 1 (53)
405 KAR 16:001 section 1 (69)/18:001 section 1 (72)

405 KAR 16/18:160 section 3(1) (a)
405 KAR 16/section 3(3) 18:160

405 KAR 16/18:160 section 4

Impounding Structure
Impoundment
Other Treatment Facilities

Coal Mine Waste Impoundments ...

Coal Mine Waste Impoundments ...

Coal Mine Waste Impoundments ...

30 CFR 701.5
30 CFR 701.5
30 CFR 701.5
30 CFR 816/
817.84(b)(2)
30 CFR 816/
817.84(e)
30 CFR 816/
817.84(f)

(c ) Revisions to Kentucky’s Rules That
Are Not the Same as the Corresponding
Provisions of the Federal Regulations

1. 405 KAR 16/18:090. At section 1,
subsections (1) through (3), Kentucky is
requiring that sedimentation ponds
comply with its impoundment
regulations at 405 KAR 16/18:100. We
find that Kentucky’s proposed
regulations are no less effective than the
Federal regulations at 30 CFR 816/
817.46(b)(4), which require the
compliance with the impoundment
regulations at 30 CFR 816/817.49 since
sections 405 KAR 16/18:100 are
Kentucky’s counterpart to the Federal
regulations at 30 CFR 816/817.49.
Additionally, Kentucky requires that
sedimentation ponds must be designed
and certified by a qualified registered
professional engineer as meeting
Kentucky’s sedimentation ponds and
impoundment requirements; and be
inspected during construction by or
under the direct supervision of the
responsible registered professional
engineer, and after construction be
certified by the engineer as having been
constructed in accordance with the
approved design plans. The
sedimentation pond must also be
constructed and certified before any
disturbance in the watershed that drains
into the sedimentation pond. Kentucky
is deleting the requirements at former
subsections (3) and (4) that
sedimentation ponds meet the criteria of
these regulations and that they be
removed unless approved for retention.
These requirements can be found at
revised sections 1(1) and 5(6),
respectively. While Kentucky requires
the construction of the sedimentation
ponds before any disturbance in the
watershed that drains into the
sedimentation pond and the Federal
rule requires construction before any

surface mining activities are conducted,
both rules serve the same purpose to
ensure that “any mining activities in a
new drainage area” will have in place
adequate siltation structures. 48 FR
44032-44037 (September 26, 1983)
(emphasis added). Accordingly, we find
that Kentucky’s proposed regulations
are no less effective than the Federal
regulations at 30 CFR 816/817.46(b)(3)
and (4), which require that siltation
structures be constructed before
beginning any surface mining activities
in that area and be designed, certified,
constructed, and maintained as
approved in the reclamation plan.

At section 2, Kentucky is requiring
that plans for clean-out operations
include a time schedule or clean-out
elevations, or an appropriate
combination thereof, that provides
periodic sediment removal sufficient to
maintain adequate volume for the
sediment to be collected during the
design precipitation under section 3.
This language replaces a requirement
that sediment storage volume be the
anticipated volume of sediment that
will be collected by the pond between
scheduled clean-out operations. The
Federal rules at 816/817.46(c)(1)(iii)(F)
require periodic sediment removal
sufficient to maintain adequate volume
for the design precipitation event. Thus,
the only difference between Kentucky’s
proposed language and the Federal rules
is that Kentucky allows the permittee to
choose between alternative methods to
maintain adequate sediment storage
volume. Since the permittee must
maintain adequate volume, we find that
Kentucky’s proposed regulations are no
less effective than the Federal
regulations at 30 CFR 816/817.46
() (1) (i) (F).

At section 3, Kentucky is adding
requirements that sedimentation ponds

be designed, constructed, and
maintained to: (1) contain the runoff
from the 10-year, 24-hour precipitation
event by providing a runoff storage
volume, between the top elevation of
the design sediment storage volume and
the principal spillway elevation, equal
to or greater than the runoff from that
precipitation event. Kentucky may
approve a smaller runoff storage volume
based on the terrain, the amount of
disturbance, other site-specific
conditions, and a demonstration by the
permittee that effluent limitations will
be met; or (2) treat runoff from the 10-
year, 24-hour precipitation event by
using other treatment facilities in
conjunction with adequate runoff
storage volume so that effluent
limitations will be met. The proposed
revisions clarify that sedimentation
ponds must meet the requirements at
subsections (1) and (2) in order to
provide detention time for the runoff
from a precipitation event. The
detention is necessary so the effluent
limits for the water leaving the permit
area can be met. We find that
Kentucky’s proposed regulations are no
less effective than the Federal
regulations at 30 CFR 816/
817.46(c)(1)(iii)(B) and(C), which
require that sedimentation ponds
provide adequate detention time to
allow the effluent from ponds to meet
State and Federal effluent limitations,
and contain or treat the 10-year, 24-hour
precipitation event unless a lesser event
is approved by the State.

At section 4, Kentucky is revising its
dewatering regulations that pertain to
dewatering devices or spillways. They
cannot be located at a lower elevation
than the top elevation of the design
sediment storage volume. The Federal
regulations at 30 CFR 816/
817.46(c)(1)(iii)(D) require that
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nonclogging dewatering devices be
adequate to maintain specified
detention times. Kentucky’s proposed
regulations at 405 KAR 16/18:090
section 3(1) address detention times and
reference effluent limitations at 405
KAR 16/18:070. Therefore, we find that
Kentucky’s proposed regulations at 405
KAR 16/18:090 section 4, when read in
conjunction with 405 KAR 16/18:090
section 3(1) and 405 KAR 16/18:070, are
no less effective than the Federal
regulations.

At section 5, Kentucky is deleting its
existing regulations pertaining to
sedimentation ponds at subsections (3)-
(16) and (20). The remaining sections
have been renumbered. In its letter
dated August 10, 2000, Kentucky noted
that the revisions described above were
made because the same requirements
appear at 405 KAR 16/18:100. We find
that Kentucky’s proposed deletions at
16/18:090 section 5, when read in
conjunction with revised 405 KAR 16/
18:090 and 16/18:100, are no less
effective than the Federal regulations at
30 CFR 816/817.46 and 816/817.49.
Additionally, at subsections (4) and (5),
Kentucky is adding requirements that
sediment be removed in accordance
with the approved clean-out plan and
that spillways be provided in
accordance with 405 KAR 16/18:100.
We find these additions are consistent
with changes that we are approving and
are no less effective than the Federal
rules at 30 CFR 816/817.46(c).

2. 405 KAR 16/18:100. At section 1,
subsection (1)(a), Kentucky is
referencing compliance with permit
application requirements as they pertain
to the submission of the Mine Safety
and Health Administration (MSHA)-
approved impoundment plans. At
section 1, subsections (3)(a) 1, Kentucky
is now adding Class B and C
impoundments to its performance
standard that requires Class B and C
impoundments, as well as other
impoundments, to have a minimum
static safety factor of 1.5 and a seismic
safety factor of 1.2. The Federal rules at
30 CFR 816/817.49(a)(4) also require
impoundments meeting the Class B or C
criteria found in the Soil Conservation
Service’s (SCS) (mow known as the
Natural Resources Conservation Service)
Technical Release No. 60 (TR-60) to
meet a minimum static safety factor of
1.5 and a seismic safety factor of 1.2.
However, Kentucky does not refer to
TR-60 with regard to its Class B and C
impoundments. In its letter dated
August 10, 2000, Kentucky stated its
Class B and C criteria (at 405 KAR 7:040
section 5 and 401 KAR 4:030) and those
of TR-60 are virtually identical. Further,
Kentucky stated that its criteria were

developed based on the SCS criteria,
making a reference to TR-60
unnecessary. Kentucky’s criteria are
substantively identical to the TR—60
criteria. Therefore, based on the criteria
found in Kentucky’s regulations, we
find that Kentucky’s proposed
regulations are no less effective than the
Federal regulations, if Kentucky does
not change its reference criteria at 405
KAR 7:040 section 5 and 401 KAR
4:030. We are also removing the
required amendment at 30 CFR
917.16(d)(4), which directed Kentucky
to require that all C class impoundments
have a minimum static safety factor of
1.5 and all other impoundments have a
minimum static safety factor of 1.3 or
meet specific design criteria no less
effective than the standard. Kentucky is
also adding a requirement that all
impoundments not included in
subsection (3)(a) 1, except coal mine
waste impoundments, shall have a
minimum static safety factor of 1.3 for
the normal pool with steady state
seepage saturation conditions. This
language is substantively identical to
and no less effective than the Federal
rules at 30 CFR 816/817.49(a)(4)(ii).

At section 1, subsections (5)(a) 2,
Kentucky is now adding Class B and C
impoundments to its performance
standard that requires Class B and C
impoundments, as well as other
impoundments to have foundation
investigations. This is substantively
identical to and no less effective than
the Federal rules at 30 CFR 816/
817.49(a)(6).

At section 1(6), Kentucky is requiring
that a 24-hour event may be used in lieu
of a 6-hour event for the duration of a
design precipitation event specified in
subsection (6). OSM previously
evaluated this issue for the design of
spillways. In an OSM memorandum
dated March 15, 1990, the results of a
computer modeling analysis done for
various types of watershed
configurations typical to the coal fields
of Kentucky were summarized
(administrative record no. KY-1581).
The computer modeling indicated the
peak discharge for a 24-hour duration
precipitation event was higher than the
peak discharge for a 6-hour event having
the same return period and would
require a larger spillway than the 6-hour
event. The proposed language is no less
effective than the Federal regulations at
30 CFR 816/817.49(a)(9)(ii). At
subsections (6)(a)1 and 2, Kentucky is
requiring that Class A structures not
meeting MSHA criteria pass: a 25-year,
6-hour precipitation event if it is a
temporary structure; a 50-year, 6-hour
precipitation event if it is a permanent
structure; or a 100-year, 6-hour event if

it does meet the MSHA criteria. We find
that Kentucky’s proposed regulations
are no less effective than the Federal
regulations at 30 CFR 816/
817.49(a)(9)(ii)(C), which require a 25-
year, 6-hour standard or greater as
specified by the regulatory authority.

Kentucky is proposing two changes
allowing exemptions from
impoundment inspection/examination
requirements. First, at subsection (9)(c),
Kentucky is proposing to allow an
exemption from the engineer inspection
requirements of subsection (9) for an
impoundment with no embankment
structure, that is completely incised or
is created by a depression left by
backfilling and grading, that is not a
sedimentation pond or coal mine waste
impoundment and is not otherwise
intended to facilitate active mining. If
Kentucky determines, on a case-by-case
basis that an engineering inspection and
certification are necessary to ensure
public health and safety or
environmental conditions, it will
establish appropriate inspection and
certification requirements for the
impoundment that will apply in lieu of
the requirements of subsection (9) and
will notify the permittee in writing.

This proposal constitutes a limited
exemption from the State counterpart to
the Federal regulations at 30 CFR 816/
817.49(a)(11), which require that all
impoundments be inspected by an
engineer during construction, upon
completion of construction and
thereafter at least yearly. Following each
inspection, a certified report shall be
provided to the regulatory authority.

Second, Kentucky is proposing, at
subsection (10)(b), to allow an
exemption for impoundments not
meeting the MSHA requirements of 30
CFR 77.216 or not meeting the Class B
and C classifications, from qualified
person examination requirements
specified in subsection 10(b) for an
impoundment with no embankment
structure, that is completely incised, or
is created by a depression left by
backfilling and grading. This proposal
constitutes an exemption from the State
counterpart to the Federal regulations at
30 CFR 816/817.49(a)(12), which require
that all impoundments not meeting the
SCS Class B or C criteria or the criteria
of 30 CFR 77.216-3, shall be examined
quarterly.

The Federal regulations regarding
inspection/examination of
impoundments were adopted in 1979
and revised and strengthened in 1983
for the express purpose of identifying
structural weakness, instability, or other
hazardous conditions so that potential
hazards might be addressed and
emergency procedures implemented in
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order to “properly ensure protection of
health and safety of all persons as well
as the protection of the environment.”
48 FR 43994-44000 (September 26,
1983).

The criteria for approving proposed
State program amendments are that they
be no less effective than the Federal rule
in meeting the requirements of SMCRA.
We recognize that, since the regulations
require the identification of potentially
hazardous conditions, not conducting
inspections/examinations where there is
no potential for hazardous conditions is
no less effective than conducting such
inspections/examinations. The issue
then, in deciding whether or not these
two amendments can be approved, is
whether or not there is a reasonable
potential for hazardous conditions in
the limited exemptions provided for in
the proposals.

The issues related to impoundment
inspection/examination requirements
raised by these two proposals are not
new. OSM has previously addressed the
applicability of the impoundment
inspection/examination requirements,
particularly where there is no
embankment, in ways with some
relevance to the decisions on these two
proposals.

In 1987, OSM issued Directive TSR—
2, which states “If an impoundment is
constructed without an embankment,
OSMRE policy will exempt these
impoundments from the quarterly
examination requirement [now 30 CFR
816.49(a)(12)] since there is no
embankment to examine for structural
weaknesses or other hazardous
conditions.” The Directive goes on to
state that the decision as to which
structures are exempt should be made
on a case-by-case basis by the regulatory
authority during the permitting process.

In September 1990, guidance was
developed by the Technical Assistance
Division of OSM’s Eastern Field
Operations Office specifically to assist
Nlinois in developing a limited
exemption from the requirements of
current 30 CFR 816.49(a)(11). This 1990
guidance addressed incised
impoundments as well as
impoundments which do not facilitate
mining or reclamation and, under
certain conditions, small non-hazardous
impoundments with embankments. For
incised impoundments, that guidance
stated they should not equate to
building an embankment-type dam and,
for those with hydraulic gradients, there
needs to be a demonstration by the
operator that the impoundment poses
no risk. For impoundments that don’t
facilitate mining or reclamation, there
should be a showing that no drainage
entering the impoundment would be

from a disturbed area and the exiting
drainage would not enter an
impoundment that facilitates mining.

This guidance was referenced in the
December 1991 Federal Register Notice
approving Illinois’ exemption for
impounding structures, including those
with embankments, designed for a water
elevation not more than 5 feet above the
upstream toe of the structure and with
a storage volume of less than 20 acre-
feet. To obtain, the exemption requires
a certified engineer’s report describing
the hazard potential of the structure.
The 1990 guidance was also relied on
when OSM approved a proposed
amendment to Indiana’s program
containing a similar limited exemption.
In 1995, OSM issued Directive TSR—-14,
which is intended to promote the
creation of wetlands, to supplement and
enhance post-mining land use and
address the perception that regulatory
barriers prohibit such activities. The
Directive notes that OSM’s regulations
(including specific reference to the
impoundment regulations at issue here)
allow and encourage construction of
wetlands that supplement and enhance
fish and wildlife habitat. It goes on to
state that OSM’s regulations provide
three options to leave wetlands on
completed mine sites; small
depressions, fish and wildlife habitat,
and impoundments. Thus, small
depressions and fish and wildlife
habitat are distinguished from
impoundments and the inspection
requirements that go with them.

Concerning small depressions, it also
states that surface area and depth of
water which would qualify as “small”
are not defined by Federal rules.
Therefore, “‘depressions may be of any
size compatible with the postmining
land use and must not pose a safety risk
associated with potential failure of an
impoundment.” It also states small
depressions must be a dugout or basin
as opposed to an embankment-type
construction and that deep pits with
steep sloping sides are not suitable
small depressions for the purposes of
wetland habitat. Regarding
impoundments, it states that when the
crest of a dam is reduced to the
elevation necessary to only saturate the
sediment to the extent necessary to
sustain a wetland ecosystem and any
possible safety issues have been
eliminated, OSM would consider it a
wetland constructed for wildlife
enhancement rather than an
impounding structure.

In 2000, OSM approved an
amendment to the Colorado program
waiving, for certain impoundments and
in limited circumstances, the
requirements for quarterly

impoundment examinations and
allowing the annual inspection to be
conducted by a qualified person other
than an engineer. To qualify for the
waiver, the impoundment must either
be completely incised or must not
exceed two acre-feet in capacity nor
have embankments larger than five feet
in height measured from the bottom of
the channel. In approving this
amendment, OSM relied in part on
Directive TSR-2 and also referenced the
1991 Illinois decision discussed above.

In 2001, OSM’s Western region
developed guidance for evaluation of
small depressions under the Indian
Lands program, which among other
things, addressed the distinction
between small depressions and
impoundments.

We will now turn to the two
exemptions Kentucky has proposed and
discuss them separately. The proposed
exemption from engineer inspection
requirements to the State counterpart to
30 CFR 816.49(a)(11) has some overlap
but does not match either the Illinois or
Indiana approved exemptions.

KentucEy asserted in its letter dated
August 10, 2000, that the proposed
exemption is extremely limited and not
available for impoundments that are
sedimentation ponds, coal mine waste
impoundments, or are otherwise
intended to facilitate active mining.
Since the impoundments subject to the
exemption do not have embankments
that could fail or present safety hazards
or other environmental concerns,
Kentucky does not see the need to
require the impoundments be inspected
or to have the certified reports prepared.
There is some merit to that argument.
Unfortunately, that validity of that
argument does not extend as far as the
exemption.

It is inappropriate to presume all
incised impoundments, particularly
larger impoundments or those in steeper
slopes as occur in Eastern Kentucky,
have no hazard potential. Even
completely incised impoundments may
pose a risk as discussed in OSM’s 1990
guidance to Illinois. For example, an
incised impoundment could pose a risk
if the impoundment contained a
substantial amount of water and was
built out of material that could fail (such
as bulked spoil or natural material of
deep colluvium or alluvium). Most of
Kentucky’s coal mining operations are
conducted in the mountainous region of
Eastern Kentucky and not in Western
Kentucky where the terrain is relatively
flat and similar to the terrain in Illinois
and Indiana. Another example is where
the impoundment, which doesn’t
facilitate active mining, is upstream of
and drains into a sedimentation pond.
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In the mountainous area of Eastern
Kentucky, such an impoundment could
affect the performance of the
downstream sedimentation pond. While
Kentucky’s proposed exemption allows
for the possibility for inspections it does
not require the demonstration of
suitability for exemption from
inspections prior to allowing the
exemption.

It is not clear what is intended by the
proposed amendment in relation to
depressions left by backfilling and
grading. Kentucky’s guidelines for
determining Approximate Original
Contour (AOC) state all depressions,
except small depressions, shall be
eliminated (administrative record no.
KY-1582). As noted above, OSM policy
does not consider small depressions as
impoundments and, therefore, no
exemption is needed. Large depressions
would be inconsistent with Kentucky’s
AOC guidance. It should be noted that
Kentucky allows the construction of
small depressions on backfilled areas
under certain, limited circumstances
and the regulations appear at 405 KAR
16/18:190 section 2(5)(a)—(e).

Accordingly, OSM is not approving
Kentucky’s proposed regulations at 16/
18:100 section 1(9)(c) because they are
less effective than the Federal
regulations at 30 CFR 816/817.49(a)(11).
However, this action should not be
construed as applying those Federal
inspection requirements to small
depressions left or incisions made to
facilitate construction of wetlands as a
post-mining land use consistent with
OSM’s Directive TSR-14.

The second exemption proposed by
Kentucky is to subsection (10)(b) and
allows an exemption from examinations
of impoundments with no embankment
structure that are completely incised or
created by a depression left by
backfilling and grading but not meeting
MSHA requirements set forth at 30 CFR
77.216 or not meeting the Class B and
C classifications. The rationale for the
change was because the impoundments
are small, non-hazardous
impoundments without embankment
structures. (See Kentucky’s letter dated
August 10, 2000).

This is an exemption from the same
examination requirement addressed in
OSM Directive TSR-2 discussed above.
The Colorado exemption discussed
above also addressed this requirement.
However, it also included small
embankments and contained a rigorous
case-by-case protocol to qualify for the
exemption.

We concur in the rationale for this
amendment since it is consistent with
the rationale contained in Directive
TSR-2. Our one concern with this

proposal is that it does not address how
determinations will be made on which
impoundments qualify for the
exemption. Directive TSR-2 states that
the decision on which impoundments
are exempt should be made on a case-
by-case basis. We anticipate that in
applying this exemption, Kentucky will
consider, on a case-by-case basis,
whether a particular structure meets the
limitations of the exemption. That will
include a determination that the
impoundment does not meet the Class
B or C impoundment hazard criteria.

Based on the above discussion, the
Director finds that Kentucky’s proposed
rule at 405 KAR 16/18:100 section
1(10)(b) is not inconsistent with the
Federal regulations at 30 CFR 816/
817.49(a)(12) and we are approving the
revision to the extent that it is
implemented and managed in
accordance with the provisions of OSM
Directive TSR—2. Again, we note that we
do not consider small depressions in the
backfill as impoundments at issue in
this decision and that other depressions
should have been eliminated under
Kentucky’s AOC guidance.

3. 405 KAR 16/18:160. At section 1(3),
Kentucky is requiring that an
impounding structure constructed of
coal mine waste or intended to impound
coal mine waste not be retained
permanently as part of the approved
postmining land use. Kentucky is also
changing ““coal processing waste” to
‘““coal mine waste” in this and
subsequent sections. We find that
Kentucky’s proposed regulations are no
less effective than the Federal
regulations at 30 CFR 816/817.84(b)(1),
which prohibit the permanent retention
of such structures. We also find
Kentucky’s change from the term “coal
processing waste” to “‘coal mine waste”
is consistent with the Federal rules at 30
CFR 816/817.81 et seq., which use the
term “coal mine waste.”

At section 2(2), Kentucky is proposing
to require that diversions be designed to
carry the peak runoff from a 100-year, 6-
hour precipitation event. Twenty-four
hours may be used in lieu of six hours
for the duration of the 100-year design
precipitation event. The current
regulations require a 100-year, 24-hour
event. We find that Kentucky’s
proposed regulations are no less
effective than the Federal regulations at
30 CFR 816/817.84(b) and (d). Please
refer to the discussion presented at
section 2 above for 405 KAR 16/18:100
section 1(6).

At section 3(1)(b) 1 through 4,
Kentucky is proposing requirements for
closed conduit principal spillways for
impounding structures with a drainage
area of 10 square miles or less without

open channel emergency spillways. The
impounding structure must have
sufficient storage capacity to store the
entire runoff from the probable
maximum precipitation event while
maintaining the required freeboard and
disregarding flow through the principal
spillway. In general, the spillway
requirements ensure passing routed
freeboard hydrograph peak discharges
without clogging. The Federal rules at
30 CFR 816/817.49(a)(5) require that
impoundments have adequate freeboard
to resist overtopping by waves and by
sudden increases in storage volume. The
Kentucky rules also require that
impounding structures maintain the
required freeboard against overtopping.
The Federal rules at 30 CFR 816/
817.49(a)(9) also require that the
spillways be designed and constructed
to safely pass the applicable design
precipitation event. Likewise, Kentucky
requires that the conduit meet the
probable maximum precipitation event
and the impounding structure have
sufficient storage capacity available to
store the entire runoff from the probable
maximum precipitation event,
disregarding flow through the principal
spillway. Additionally, Kentucky has
specific requirements for spillways that
are not specified in the rules. We find
that Kentucky’s proposed requirements
are no less effective than the Federal
regulations pertaining to freeboard and
spillways at 30 CFR 816/817.49(a).

At section 3(1)(c), Kentucky is
proposing that for impounding
structures not meeting the criteria of 30
CFR 77.216(a), the maximum water
elevation must be determined by the
freeboard hydrograph criteria for the
appropriate structure hazard
classification under 405 KAR 7:040
section 5 and 401 KAR 4:030. The
Federal regulations at 30 CFR 816/
817.49(a)(5) require compliance with
the criteria in the Minimum Emergency
Spillway Hydrologic Criteria in TR—60.
Kentucky’s referenced regulations and
the Kentucky regulations cross-reference
to the Division of Water Engineering
Memorandum No. 5 (2—-1-75) achieve
the same design precipitation values for
the freeboard hydrograph criteria as
does the Federal regulations. Therefore,
based on Kentucky’s referenced
regulations and the Division of Water
Engineering Memorandum No. 5, we
find the proposed language at 3(1)(c) no
less effective than 30 CFR 816/
817.49(a)(5).
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4. Summary and Disposition of
Comments

Public Comments

We solicited public comments and
provided an opportunity for a public
hearing on the proposed amendment
submitted on July 30, 1997, and revised
on March 4, 1998, March 16, 1998, and
July 14 1998. Because no one requested
an opportunity to speak, a hearing was
not held. The National Citizens’ Coal
Law Project, a part of Kentucky
Resources Council, Inc. (KRC),
submitted comments on several
different occasions in response to the
original Kentucky submission and the
subsequent revisions. The comments are
summarized below and organized by
date of submission. Only those
comments pertaining to the issues
contained in this rule are included here.

July 11, 2002 (administrative record
no. KY-1553)—the KRC addressed
issues contained in OSM’s May 26,
2000, issue letter and Kentucky’s
subsequent response on August 10,
2000. The remarks supplement previous
comments on record by the KRC.

(a) 405 KAR 16/18:100 sections 1(9)(c)
and 1(10)(b)—the KRC states that
embankment failure is not the only
mechanism that could cause release
from impoundments and that the
exemption from inspections for non-
embankment impoundments should be
disapproved. We agree. As stated in our
findings at (c)2, we are not approving
the proposed regulation at 1(9)(c)
because even completely incised
impoundments may have a hazard
potential, for example, larger
impoundments or those located in steep
slopes. We are approving the proposed
regulation at 1(10)(b) to the extent that
it is implemented and managed in
accordance with the provisions of OSM
Directive TSR-2 dated September 14,
1987. As required in OSM Directive
TSR-2, for impoundments that are to be
considered for exemption from
inspection, but were not included in the
permit application, such as those
created by a depression left by
backfilling and grading, there will have
to be case-by-case decisions made by
Kentucky based on additional
information specific to each
impoundment being considered for
exemption from quarterly examinations.
This has to include, at a minimum, a
certified report that the impoundment
does not meet the Class B or C
impoundment hazard criteria and there
are no safety or environmental concerns.

(b) 405 KAR 16/18:160 section
3(1)(c)—the KRC states that a reference
to TR—60 should be included in the
Kentucky impoundment regulations. We

agree that a reference to TR-60 or
equivalent criteria should be included.
As discussed in finding (c)3, we found
Kentucky’s reference to 405 KAR 7:040
section 5 and 405 KAR 4:030, and the
Division of Water Engineering
Memorandum No. 5 to be no less
effective than 30 CFR 816/817.49 (a)(5).
Therefore, adding a reference to TR-60
is not necessary.

December 9, 1998 (administrative
record no. KY-1446)—the KRC
addressed those changes submitted by
Kentucky on November 14, 1997, and
formally submitted to OSM on March 4,
1998.

(a) 405 KAR 16/18:090 section 3—the
KRC notes that it sought and received
clarification from Kentucky that the
requirement that all drainage from
disturbed areas pass through a sediment
pond, and that the pond be constructed
before any other disturbance, apply with
equal force to other treatment facilities
(administrative record no. KY-1431,
November 14, 1997).

(b) 405 KAR 16/18:100 sections 1(9)(c)
and 1(10)(b)—the KRC objected to the
categorical exemption from engineering
inspections at sections 1(9)(c) and
1(10)(b). We note that only section
1(9)(c) concerns exemption from
engineering inspections. As noted
above, we are disapproving section
1(9)(c).

(c) 405 KAR 16/18:100 section
1(1)(b)—the KRC states that the deletion
of former 405 KAR 16:090 section 20
allows temporary structures, which fall
within the definition of dams to avoid
meeting the requirements of 405 KAR
7:040 section 5 and 401 KAR 4:030,
since 405 KAR 16:100 section 1(1)(b)
limits to ““permanent” dams. The KRC
suggested that the word “permanent”
should be removed from the phrase
“permanent dams” so as not to limit the
applicability of the regulation. First,
Kentucky’s definition of “dams” at KRS
151.100 is less inclusive than
Kentucky’s definition of
“impoundments”, which is
substantively identical to the Federal
definition. We note that the complete
language of 405 KAR 16/18:100 section
1(1)(b) reads, ““all impoundments
classified as Class B-moderate or Class
C-high hazard, and all permanent ‘dams’
as defined in KRS 151.00, shall comply
with 405 KAR 7:040, section 5 and 401
KAR 4:030.” All impoundments,
temporary or permanent, meeting the
specified criteria must meet the
requirements. The retention of the word
“permanent”’ does not, therefore, limit
compliance.

(d) 405 KAR 16/18:160—the KRC
supports the retention of requirements
relating to minimum freeboard,

vegetative matter removal, and spillway
design. The KRC sought and received
clarification from Kentucky that the use
of the term ‘‘coal mine waste,” (rather
than ““coal processing waste”) is not
intended to allow use of underground
development waste that is toxic or acid-
forming, and that the natural slaking
and combustion potential of the
underground development waste will be
accounted for in the assessment of
embankment stability. Accordingly,
since the KRC supports the language, no
additional response is necessary.

October 6, 1997 (administrative
record no. KY-1415)—the KRC
submitted comments on several issues
already addressed in the comment
sections above.

Federal Agency Comments

According to 30 CFR 732.17(h)(11)(),
we solicited comments on the proposed
amendment submitted on July 30, 1997,
and revised on March 4, 1998, March
16, 1998, and July 14, 1998, from
various Federal agencies with an actual
or potential interest in the Kentucky
program. The Department of Labor,
Mine Safety and Health Administration,
commented that the proposed
amendment had no apparent impact on
its program (administrative record nos.
KY-1542 and KY-1554).

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). By
letter dated June 6, 2000, we solicited
EPA’s comments and/or concurrence
(administrative record no. KY-1477).
The EPA submitted comments in a letter
dated November 28, 2000
(administrative record no. KY-1501).
Only those comments pertaining to the
specific regulations included in this rule
will be addressed here.

At 405 KAR 16/18:090 section 1, the
EPA recommends that language be
incorporated that specifically states that
“watershed disturbance” include
activities like timber harvesting and
construction of haul roads. We note that
Kentucky’s proposed regulation is no
less effective than the Federal
regulations. Examples of activities are
not necessary because Kentucky
requires that sedimentation ponds be in
place before any disturbance. We are not
requiring that Kentucky further revise
its regulations. The EPA also
commented that there is little evidence
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that sedimentation ponds are located as
near as possible to the disturbed area
and out of perennial streams unless
otherwise approved. It recommends that
applicants provide a rationale for pond
location in the permit application. We
note that this subsection was previously
approved by OSM and not being revised
at this time. The comment is, therefore,
outside the scope of this rulemaking.

At section 2, the EPA suggests that the
sediment pond proposed clean-out plan
also include a description of the
proposed disposal area to ensure that
sensitive environmental resources are
not adversely affected by disposal
activities or erosion or sedimentation
from the disturbed area. We note that
the Federal regulations at 30 CFR 816/
817.46(c) do not specify this
requirement. Nonetheless, Kentucky’s
regulations at 16/18:060 section 1
require all surface mining activities be
conducted to minimize disturbance to
the hydrologic balance of the permit and
adjacent areas and in no case shall any
Federal or State water quality statutes,
regulations, standards or effluent
limitations be violated. Kentucky’s
proposed revisions are no less effective
than the Federal counterparts.

At sections 5(6) and 5(7), the EPA
recommends that Kentucky include
criteria by which ponds will be removed
and the affected stream reaches restored
to original conditions. Kentucky
proposed only minor revisions to these
previously-approved regulations. It is no
less effective than the Federal
counterparts. The comment is, therefore,
outside the scope of this rulemaking.

At sections 5(7) and 5(8), the EPA
notes that a pond that is authorized
pursuant to the Clean Water Act (CWA)
Section 404 as a temporary structure is
required by the conditions of those
permits to be removed. If a pond is later
proposed to be left as a permanent
impoundment, CWA authorization will
be required. We acknowledge the
comment.

5. OSM'’s Decision

Based on the above findings, we
approve the proposed amendment, with
the exception of subsection 1(9)(c), as
submitted by Kentucky on July 30, 1997,
and revised on March 4, 1998, March
16, 1998, and July 14, 1998. As
discussed in finding 2, we are removing
the required amendment at 30 CFR
917.16(d)(4) because Kentucky has
satisfied the requirement.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 917, which codify decisions
concerning the Kentucky program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule

effective immediately. Section 503(a) of
SMCRA requires that Kentucky’s
program demonstrates that it has the
capability of carrying out the provisions
of the Act and meeting its purposes.
Making this regulation effective
immediately will expedite that process.
SMCRA requires consistency of State
and Federal standards.

Effect of OSM’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
change of an approved State program be
submitted to OSM for review as a
program amendment. The Federal
regulations at 30 CFR 732.17(g) prohibit
any changes to approved State programs
that are not approved by OSM. In the
oversight of the Kentucky program, we
will recognize only the statutes,
regulations, and other materials we have
approved, together with any consistent
implementing policies, directives, and
other materials. We will require
Kentucky to enforce only approved
provisions.

6. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of

30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”’
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
The basis for this determination is that
our decision is on a State regulatory
program and does not involve a Federal
program involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute



42274

Federal Register/Vol. 68, No. 137/ Thursday, July 17, 2003/Rules and Regulations

major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not

have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 917
Intergovernmental relations, Surface
mining, Underground mining.
Dated: June 12, 2003.

Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

= For the reasons set out in the preamble,
30 CFR part 917 is amended as set forth
below:

PART 917—KENTUCKY

» 1. The authority citation for part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 917.12 is amended by
adding paragraph (e) to read as follows:

§917.12 State regulatory program and
proposed program amendment provisions
not approved.

* * * * *

(e) The exemption from the engineer
inspection requirements of subsection 9
for an impoundment with no
embankment structure, that is
completely incised, or is created by a
depression left by backfilling and
grading, that is not a sedimentation
pond or coal mine waste impoundment
and is not otherwise intended to
facilitate active mining at section 1(9)(c)
at 405 KAR 16/18:100 is not approved.
The exemption from examination for an
impoundment with no embankment
structure, that is completely incised or
created by a depression left by
backfilling and grading but not meeting
MSHA requirements at 30 CFR 77.216
or not meeting the Class B and C
classifications at section 1(10)(b) is not
approved to the extent that it is not
implemented and managed in
accordance with the provisions of OSM
Directive TSR-2.

m 3. Section 917.15 is amended in the
table in paragraph (a) by adding a new
entry in chronological order by “DATE
OF PUBLICATION IN THE FEDERAL
REGISTER” to read as follows:

§917.15 Approval of Kentucky regulatory
program amendments.

(a) * x %

Original amendment Date of final - e
submission date publication Citation/description
* * * * * * *

July 30, 1997 ........... July 17, 2003 .......... 405 KAR 8:001 section 1(50); 16:001 section 1(50), (51), (69); 16:090 sections 1 through 5;
16:100 section 1(1),(3),(5),(6),(10), section 2(1); 16:160 section 1(1),(2),(3), section 2(2), section
3(1),(3), section 4; 18:001 section 1(52), (53), (72); 18:090 sections 1 through 5; 18:100 section
1(1),(3),(5),(6),(10), section 2(1); and 18:160 section 1(1),(2),(3), section 2(2), section 3(1),(3)
and section (4).

* * * * *

= 4. Section 917.16 is amended by
removing and reserving paragraph (d)(4).

[FR Doc. 03—17968 Filed 7-16—-03; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917
[KY-236-FOR]
Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; withdrawal of
required amendment.

SUMMARY: We are withdrawing a
required amendment to the Kentucky
regulatory program (the “Kentucky
program’’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). The required
amendment pertains to public
notification of permit applications. In
doing so, we find that the Kentucky
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program is consistent with the
corresponding Federal regulations.
EFFECTIVE DATE! ]uly 17, 2003.

FOR FURTHER INFORMATION CONTACT:
Kentucky Field Office Director William
J. Kovacic. Telephone: (859) 260-8402,
Internet address: wkovacic@osmre.gov.
SUPPLEMENTARY INFORMATION:

1. Background on the Kentucky Program

II. Submission of the Required Amendment
III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM'’s Decision

VL. Procedural Determinations

I. Background on the Kentucky
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Kentucky
program on May 18, 1982. You can find
background information on the
Kentucky program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the May 18, 1982, Federal Register
(47 FR 21426). You can also find later
actions concerning Kentucky’s program
and program amendments at 30 CFR
917.12, 917.13, 917.15, 917.16, and
917.17.

II. Submission of the Required
Amendment

On December 31, 1990, we published
in the Federal Register (55 FR 53490) a
requirement that Kentucky amend its
program to require that public notice
shall not be initiated until the Kentucky
Natural Resources and Environmental
Protection Cabinet (Cabinet) has
determined that a permit application is
administratively complete. Kentucky
was required to respond by January 30,
1991, but by letter of February 1, 1991,
requested an extension to February 28,
1991. We granted that extension by
letter of February 22, 1991. On March 4,
1991, Kentucky responded by letter
indicating that the existing regulation at
405 Kentucky Administrative
Regulations (KAR) 8:010 is as effective
as the Federal regulations. Kentucky’s
response reminded OSM that the initial

program approval of May 18, 1982,
considered these public notice
differences and deemed them to be no
less effective than the Federal
regulations. No action was taken on the
letter. We announced our intent to
reconsider this required amendment
when we published a proposed rule
notice in the June 6, 2002, Federal
Register (67 FR 38917), and in the same
document we invited public comment
on the proposed action during a public
comment period that closed on July 5,
2002.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17.

Our order that Kentucky amend its
program was based on a regulation
change made by us in 1983 that added
the concept of an “administratively
complete application” that starts the
public notification process at 30 CFR
773.13(a)(1), later renumbered 30 CFR
773.6(a). As discussed below, the
applicant could not begin the public
notification process until the regulatory
authority notified the applicant that the
permit application was administratively
complete. Our concern with the
Kentucky program at the time, was that
it appeared that if the permit
application was determined not to be
administratively complete after the
notification process began, Kentucky
did not have a provision that restarted
the notification process once the permit
application was determined to be
administratively complete by Kentucky.

Kentucky’s initial response to our
order to amend its program stated that
we had approved the provision, later
found to be deficient in 1990, in 1982.
However, the issue considered in the
initial program approval in 1982 was
different than the issue addressed in the
required amendment since the required
amendment was the result of a change
in the Federal regulations in 1983.

The issue considered in the May 18,
1982, conditional approval is discussed
in Finding 14.15 (47 FR 21415). That
finding relates directly to an earlier
finding, 14.27, regarding the review of
Kentucky’s initial program submittal
published on October 22, 1980 (45 FR
69956). Finding 14.27 reads as follows:
405 KAR 8:010E Section 8(8) is less
stringent than 30 CFR 786.11(d)
concerning public notice of filing permit
applications. The State regulation does
not specify when the applicant must file
a copy of the application in a local
public office for public inspection;
while the Federal regulation requires
the filing by the first newspaper

publication date. The newspaper
publication would be meaningless if the
application were not on file and
available for public review at the same
time.

As this finding indicates, the primary
issue was when a copy of the submitted
permit application would be made
available for public review. When we
conditionally approved the Kentucky
program on May 18, 1982, we stated in
finding 14.15 that Kentucky’s
explanation of its process persuaded us
that Kentucky’s program was no less
effective than the Federal regulations.

The 1990 required amendment, on the
other hand, resulted from a change in
the Federal regulations that was made
on September 28, 1983, when the
concept of “administratively complete
application” was added to the Federal
definitions at 30 CFR 701.5 and applied
at 30 CFR 773.13(a)(1) and later
renumbered to the current 30 CFR
773.6(a), which provides for public
notification of an administratively
complete permit application.

Although Section 513(a) of SMCRA
requires “At the time of submission
such advertisement shall be placed by
the applicant in a local newspaper of
general circulation in the locality of the
proposed surface mine at least once a
week for four consecutive weeks”, we
believed that to achieve consistency
among the various State and Federal
regulatory programs the initial
regulations adopted to implement this
provision needed to be revised. The
revision of the definition of a “‘complete
permit application” to an
“administratively complete application’
was discussed in the 1983 preamble.
There, we stated that:

Under previous 30 CFR 786.11(a),
applicants were required to place newspaper
advertisements upon the filing of complete
permit applications. In practice, however, the
previous rule was not strictly applied and the
comment period was not started anew each
time additional information was submitted to
the regulatory authority following the filing
of an application. The final definition of an
“administratively complete application”
recognizes these practical realities, while
ensuring that each regulatory requirement is
addressed in sufficient detail initially to
provide meaningful regulatory authority and
public review of the applications.”

[48 FR 44349, September 28, 1983].
Thus, the 1983 regulatory changes
recognize that the public notification
process does not restart every time a
change is made to a permit application.
We believe the intent of notifying the
public that a permit application has
been submitted is to alert it to the right
to comment on the application. The
deadline for submitting those comments

’
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is thirty days after publication of the
fourth consecutive and final newspaper
advertisement, as set forth at 30 CFR
773.6(b)(2).

Kentucky’s law, at KRS Section
350.055(2) requires the applicant to
publish a notice of intention to mine
* * * at least once a week for four
consecutive weeks beginning at the time
of submission. This is consistent with
SMCRA. The Kentucky regulations at
405 KAR 8:010 Section 8 (2)(a) state that
“* * * [t]he first advertisement shall be
published on or after the date the
application is submitted to the Cabinet.
The applicant may elect to begin
notification on or after the date the
applicant receives the notification from
the Cabinet under Section 13(2) of this
regulation that the application has been
deemed administratively complete and
ready for technical review * * * the
final consecutive weekly advertisement
being published after the applicant’s
receipt of written notice from the
Cabinet that the application has been
deemed administratively complete and
ready for technical review * * *”

These Kentucky requirements were
approved by us prior to our revisions
promulgated in 1983 to require an
“administratively complete application”
determination before beginning public
notification. Although Kentucky’s
program does not require the applicant
to begin public notification until after
the determination of administrative
completeness, it does require the last
notice to be after the determination of
administrative completeness. Moreover,
the Kentucky program does not
explicitly address the question of
whether the four consecutive weekly
advertisements must be repeated if the
application is determined to be
administratively incomplete.

As noted above, Kentucky’s
regulations at 405 KAR Section 8(2)(a)
state in part that “* * * the
advertisement shall be published at
least once each week for four (4)
consecutive weeks, with the final
consecutive weekly advertisement being
published after the applicant’s receipt of
written notice from the Cabinet that the
application is deemed complete.” This
requires public advertisements to be
published on “consecutive” weeks and
that the final advertisement may only
appear “after” the notification that the
application is administratively
complete. If an applicant chooses to
begin publication before the
administrative completeness
determination, and Kentucky notifies
the applicant that additional
information is required before
administrative completeness can be
determined and the applicant stops

advertising, it is quite likely that a
“break” in the newspaper notices would
occur and the “consecutive”
advertisement requirement would not
be complied with by the applicant.
When this occurs, the applicant must
restart the newspaper advertisements to
comply with the “consecutive”
requirement of the Kentucky program.
In such instances, the current program,
without modification, compels the
applicant to begin the advertisement
process anew. While there may be
instances when no “break” in the
advertisement sequence would occur,
the Kentucky program does not prohibit
the Cabinet from requiring the applicant
to begin the advertisement sequence
again after the administrative
completeness determination is made.
For this reason, and as discussed below,
we believe the current program can be
implemented in a manner that renders
it no less effective than the Federal
regulations.

After reviewing the Federal
requirements and Kentucky’s
requirements we have decided to
withdraw the required amendment as
set forth at 30 CFR 917.16 (d)(2). This
action is based on the understanding
that Kentucky’s implementation of the
public participation requirements for
permit application processing will
require that, if a permit application is
found not to be administratively
complete, the four consecutive weeks
advertisement sequence must start anew
after the application is determined to be
administratively complete. If in the
future, we determine that the Kentucky
program is not being implemented
according to this decision, we may
require Kentucky to amend its program.

IV. Summary and Disposition of
Comments

No public or Federal agency
comments were received on this
proposed action during the public
comment period.

V. OSM'’s Decision

Based on the above findings, we are
removing the required amendment to
Kentucky’s program at 30 CFR
917.16(d)(2).

To implement this decision, we are
amending the Federal regulations at 30
CFR part 917, which codify decisions
concerning the Kentucky program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the Kentucky
program demonstrate that Kentucky has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation

effective immediately will expedite that
process. SMCRA requires consistency of
Kentucky and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations ‘““‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.
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Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
The basis for this determination is that
our decision is on a State regulatory
program and does not involve a Federal
program involving Indian Tribes.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 that requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a

substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
For the reasons previously stated, this
rule: (a) does not have an annual effect
on the economy of $100 million; (b) will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and (c) does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 917

Surface mining, Underground mining.

Dated: June 27, 2003.
Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

= For the reasons set out in the preamble,
30 CFR 917 is amended as set forth
below:

PART 917—Kentucky

= 1. The authority citation for part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

§917.16 [AMENDED]

= 2. Section 917.16 is amended by
removing and reserving paragraph (d)(2).
[FR Doc. 03—18100 Filed 7-16—-03; 8:45 am)]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 920

[MD—-048-FOR]

Maryland Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving a proposed
amendment to the Maryland regulatory
program (the “Maryland program”’)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Maryland proposed revisions to
and additions of rules about
descriptions of proposed mining
operations, impoundments, and
inspection and certification of
impoundments.

EFFECTIVE DATE: July 17, 2003.

FOR FURTHER INFORMATION CONTACT:
George Rieger, Telephone: 412—937—
2153. Internet: grieger@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the Maryland Program

II. Submission of the Proposed Amendment
III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM'’s Decision

VI. Procedural Determinations

I. Background on the Maryland
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Maryland
program on December 1, 1980. You can
find background information on the
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Maryland program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the December 1, 1980, Federal
Register (47 FR 79431). You can also
find later actions concerning Maryland’s
program and program amendments at 30
CFR 920.12, 920.15 and 920.16.

II. Submission of the Proposed
Amendment

By letter dated November 25, 2002,
Maryland sent us an amendment to its
program (Administrative Record No.
MD-577-21) under SMCRA (30 U.S.C.
1201 et seq.) in response to the issuance
of an OSM 732 letter dated July 8, 1997.
Specifically, Maryland was required to
amend several sections of the Code of
Maryland Regulations (COMAR)
including sections 26.20.02.13,
26.20.21.01, 26.20.21.08, and
26.20.21.09, relative to: Detailed design
plans, siltation structures, and
impoundments and the reference to the
U.S. Department of Agriculture (USDA)
Natural Resources Conservation Service
(NRCS) Technical Release No. 60
(criteria for dam classification).

We announced receipt of the
proposed amendment in the March 25,
2003, Federal Register (68 FR 14360). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy.
We did not hold a public hearing or
meeting because no one requested one.
The public comment period ended on
April 24, 2003. We did not receive any
public comments.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment. Any
revisions that we do not specifically
discuss below concern nonsubstantive
wording or editorial changes. The full
text of the changes can be found in the
March 25, 2003, Federal Register (68 FR
14360).

Maryland proposed revisions to the
following sections of COMAR in order
to be consistent with the corresponding
Federal regulations. Because these
proposed rules contain language that is
the same or similar to the corresponding
Federal regulations, we find that they
are no less effective than the
corresponding Federal regulations.

COMAR 26.20.02.13

Maryland proposed to amend its
regulations at Subsection U of COMAR
26.20.02.13 so that each application
includes a “general plan for each

proposed siltation structure,
sedimentation pond, water
impoundment, and coal processing
waste bank, dam, or embankment
within the proposed mine plan area.”
The Federal regulations at 30 CFR
780.25(a) and 784.16(a) require that
each application include ““a general plan
and a detailed design plan for each
proposed siltation structure, water
impoundment, and coal processing
waste bank, dam, or embankment
within the proposed permit area.”

Although subsection U of the State
regulation does not refer to “‘a detailed
design plan” as does the Federal
regulation, a detailed design plan is
required by the State under subsection
V. Maryland proposed to amend
Subsection V(1) so that, like the Federal
regulations, it requires a detailed design
plan for “each proposed siltation
structure, sedimentation pond, water
impoundment, and coal processing
waste bank, dam, or embankment
within the proposed mine plan area.”

Maryland also proposed to add a new
subsection V(1)(a) that requires the
design plan to be designed in
compliance with COMAR 26.20.21.06
and .08, which provide performance
standards for siltation structures and
impoundments, respectively.

The deletion of the phrase, “excess
spoil disposal structure” in the current
subsection, and the replacement of this
phrase with, “siltation structure” before
the term ‘“‘sedimentation pond” in the
new subsection, make Maryland’s rules
substantively identical to the Federal
rules at 30 CFR 780.25 and 784.16
which require siltation structures and
sedimentation ponds to be designed in
compliance with performance
standards. The deletion of the reference
to excess spoil does not render the
Maryland program less effective because
Maryland has permitting and
performance standards for excess spoil
at COMAR 26.20.02.13 AA and
26.20.26.01 respectively. Also the
current subsection, (a)—(d) becomes
subsections (b)—(e). The renumbering of
the sections is purely administrative in
nature.

We are approving these revisions, as
they are no less effective than the
Federal regulations.

Maryland also proposes revisions to
subsection (3). The current subsection
reads:

“(3) If a sedimentation pond, water
impoundment, or coal processing waste
dam or embankment is 20 feet or higher
or impounds more than 20 acre-feet, the
plan shall contain a stability analysis of
each structure. The stability analysis
shall include but not be limited to

strength parameters, pore pressures, and
long-term seepage conditions.

The plan shall also contain a
description of each engineering design
assumption and calculation with a
discussion of each alternative
considered in selecting the specific
design parameters and construction
methods.”

Maryland is substituting the
following: “‘or embankment is 20 feet or
higher or impounds more than 20 acre-
feet” with “or siltation structure that
meets the Class (b) or (c) criteria for
dams in the USDA, Soil Conservation
Service Technical Release No. 60,
(October 1985), as incorporated by
reference in COMAR 26.20.21.01-1 or
meets the size or other criteria of 30 CFR
77.216(a).” The deleted language is not
a requirement of the Federal regulations.

This subsection is substantively
identical to 30 CFR 780.25(f) and
784.16(f).

We find these revisions to be no less
effective than Federal regulations and
are approving the revisions.

Maryland proposes revisions to
subsection AA(1). Subsection AA
requires descriptions of excess spoil
disposal sites. Subsection AA(1)
currently reads:

“Descriptions, including appropriate
maps and cross-section drawings, of any
proposed excess spoil disposal site and
design of the spoil disposal structures.
These plans shall describe the
geotechnical investigation, design,
construction, operation, maintenance,
and removal, if appropriate, of the site
and structures.”

Revision of the first paragraph of
subsection AA(1) reads: “Each
application shall contain descriptions
including appropriate maps and cross-
section drawings, of any proposed
excess spoil disposal site and design of
the spoil structures in accordance with
COMAR section 26.20.26.”

We are approving this revision
because it is substantively identical to
30 CFR 780.35(a). The reference to
section 26.20.26, makes Maryland’s
program no less effective than 30 CFR
780.14(c) and 784.23(c) by clarifying
that only registered professional
engineers may certify designs for excess
spoil fills. This is in accordance with
item #3 of OSM’s July 8, 1997, issue
letter.

COMAR 26.20.21

Maryland proposes a new COMAR
subsection 26.20.21.01-1:01-1 which
reads, “Incorporation by Reference, The
U.S. Department of Agriculture, Soil
Conservation Service Technical Release
No. 60 (210-VI-TR60, October 1985),
“Earth Dams and Reservoirs,” Technical
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Release No. 60 (TR-60) is incorporated
by reference.”

We are approving this revision as the
incorporation of the reference to the
TR-60 makes Maryland’s program no
less effective than Federal regulations
incorporation by reference to the same
TR-60, at 30 CFR 780.25(a)(2) and
784.16(a)(2).

COMAR 26.20.21.08

Maryland proposes several revisions
to COMAR subsection 26.20.21.08. First,
Maryland proposes to revise subsection
26.20.21.08A, which lists the general
requirements for impoundments. Under
the current regulations, the first
requirement is that impoundments be
designed and constructed to ensure:

(1) Compliance with USDA, Soil
Conservation Service, Standards and
Specifications for Ponds (Code 378),
July, 1981, as incorporated by reference
in COMAR subsection 26.17.05.05B(3),
if impoundments do not meet the size
or other criteria of 30 CFR Section
77.216(a) and are located where failure
would not be expected to cause loss of
life or serious property damage.

The revised COMAR section
26.20.21.08A(1) reads as follows: ““(1)
Compliance with USDA, Natural
Resources Conservation Service,
Maryland Conservation Practice,
Standard Pond 378 (January 2000), as
incorporated by reference in COMAR
26.17.02.01-1B(2).”

We are approving this revision
because Code 378 addresses Class A
Hazards. There is no direct Federal
counterpart and we find it is not
inconsistent with the Federal
regulations at 30 CFR 816.49 and
817.49.

Maryland also proposes to revise the
second requirement of subsection A.
The new requirement reads as follows:
““(2) Compliance with requirements of
COMAR 26.17.04.05 if the embankment
is more than 15 feet in height as
measured from the upstream toe of the
embankment to the crest of the
emergency spillway.”

We are approving this revision to the
Maryland program as it is not
inconsistent with the Federal
regulations. Maryland also proposes a
new subsection (3) referencing:

“Impoundments meeting the Class (b)
or (c) criteria for dams in Earth Dams
and Reservoirs, TR-60 shall comply
with “Minimum Emergency Spillway
Hydrologic Criteria” table in TR—60 and
the requirements of this regulation.”

We are approving this revision as it is
substantively identical to and no less
effective than the Federal counterpart
under 30 CFR 816.49(a)(1) and
817.49(a)(1).

Maryland also proposes changes to
subsection B of COMAR 26.20.21.08,
which addresses the stability of
impoundments. COMAR section
26.20.21.08B(1) currently requires that:
“(1) Impoundments meeting the size or
other criteria of 30 CFR 77.216(a),
located where failure would be expected
to cause loss of life or serious property
damage, or a coal mine waste
impounding structure, shall have a
minimum static safety factor of 1.5 for
a normal pool with steady state seepage
saturation conditions and a seismic
safety factor of at least 1.2.”

The language addition states: “(1)
Impoundments meeting the Class (b) or
(c) criteria for dams contained in “Earth
Dams and Reservoirs”’, TR-60 or the
size or other criteria of 30 CFR 77.216(a)
shall have a minimum static safety
factor of 1.5 for a normal pool with
steady state seepage saturation
conditions and a seismic safety factor of
at least 1.2.”

The deleted language does not render
the Maryland program inconsistent with
the Federal regulations because loss of
life or serious property damage is a
hazard criterion for Class C
impoundments. Additionally, the
deletion of the phrase “‘coal mine waste
impounding structure” is not
inconsistent with Federal regulations
because Maryland has performance
standards for coal mine waste
impounding structures at COMAR
26.20.27.11. We are approving this
revision to the Maryland program as it
is substantively identical to the Federal
regulations at 30 CFR 816.49(a)(4)(i) and
817.49(a)(4)(i). The revision is therefore
no less effective than the Federal
counterpart regulations.

COMAR section 26.20.21.08B(2)
currently requires that: ““(2) Except for
coal mine waste impounding structures
and impoundments located where
failure would be expected to cause loss
of life or serious property damage,
impoundments not meeting the size or
other criteria of 30 CFR 77.216(a) shall
be constructed to achieve a minimum
static safety factor of 1.3 for a normal
pool with steady state seepage
saturation conditions.”

Maryland proposes to make revisions
to section 26.20.21.08B(2), which read:

“(2) Impoundments not included in
Section B(1) of this regulation, except
for coal mine waste impounding
structures shall be constructed to
achieve a minimum static safety factor
of 1.3 for a normal pool with steady
state seepage saturation conditions.”

The deleted language does not render
the Maryland program inconsistent with
the Federal regulations because loss of
life or serious property damage is a

criteria for Class C impoundments
referenced in subsection B(1). We are
approving these proposed revisions to
the Maryland program, as they are
substantively identical to and no less
effective than Federal regulations at 30
CFR 816.49(a)(4)(ii) and 817.49(a)(4)(ii).

Maryland also proposes a new
COMAR section 26.20.21.08.C, which
reads:

“C. Freeboard. (1) Impoundments
shall have adequate freeboard to resist
overtopping by waves and sudden
increases in storage volume. (2)
Impoundments meeting the Class (b) or
(c) criteria for dams in ‘“Earth Dams and
Reservoirs”, TR-60 shall comply with
the freeboard hydrograph criteria in
“Minimum Emergency Spillway
Hydrologic Criteria” table in TR—60.
Subsequently, the current subsections C
and D would therefore become
subsections D and E, respectively.”

D. Foundation. The current
subsection C(2) now reads: ““(2) For an
impoundment meeting the size or other
criteria of 30 CFR 77.216(a), foundation
investigation, as well as any necessary
laboratory testing of foundation
material, shall be performed to
determine the design requirements for
foundation stability.

Subsection C(2) becomes D(2) and
reads:

““(2) For an impoundment meeting the
Class (b) or (c) criteria for dams
contained in ‘Earth Dams and
Reservoirs’, TR-60 or the size or other
criteria of 30 CFR 77.216(a), foundation
investigation, as well as any necessary
laboratory testing of foundation
material, shall be performed to
determine the design requirements for
foundation stability.”

We are approving these proposed
revisions to the Maryland program
because they are substantively the same
and no less effective than the Federal
regulations at 30 CFR 816.49(a)(5)—(6)
and 817.49(a)(5)—(6) regarding
Freeboard and Foundation. Maryland is
revising this section as a result of the
July 8, 1997, issue letter requirements.

Maryland proposes changes to
COMAR 26.20.21.08D. As noted above,
the proposed addition of a new
subsection C changes the current
subsection D to E with approval of the
proposed changes. Further, the State
proposes changes to the current
subsection D(3). Currently subsection
D(3) contains subsections (a) and (b),
which contain the required design
precipitation event for impoundments
meeting the spillway requirements of
the section. The State proposes to add
a new subsection D(3)(c): “(c) For
impoundments meeting the Class (b) or
(c) criteria for dams in ‘Earth Dams and
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Reservoirs’, TR-60, in accordance with
the emergency spillway hydrograph
criteria in the ‘Minimum Emergency
Spillway Hydrologic Criteria’ table in
TR-60, or larger event specified by the
Department.”

Because a new subsection D(3)(c) is
proposed, the State proposes to change
subsection D(3)(b) by removing the
period at the end of the sentence and
adding a semicolon followed by the
word ““or.” With approval, the proposed
changes, subsections E through I will
change to F through J, respectively, but
would otherwise remain unchanged.

We are approving these revisions to
the Maryland program as they are no
less effective than the counterpart
Federal regulations at 30 CFR
816.49(a)(9)(ii)(A) and
817.49(a)(9)(ii)(A). The revisions make
Maryland’s language substantively the
same as Federal language and are in
response to the July 8, 1997, 732 issue
letter requirements.

COMAR 26.20.21.09

Maryland proposes changes to
COMAR 26.20.21.09D, which relates to
the examination of impoundments.
Subsection D(1) currently states: ““(1)
Impoundments subject to 30 CFR 77.216
shall be examined in accordance with
30 CFR 77.21-3. Other impoundments
shall be examined at least quarterly by
a qualified person for appearance of
structural weakness and other
hazardous conditions.”

The new COMAR section
26.20.21.09D(1) reads: “(1)
Impoundments meeting the Class (b) or
(c) criteria for dams in “Earth Dams and
Reservoirs”, TR—60 or the size or other
criteria of 30 CFR 77.216 shall be
examined in accordance with 30 CFR
77.216-3. Other impoundments not
meeting the Class (b) or (c) criteria for
dams in “Earth Dams and Reservoirs”,
TR-60 or subject to 30 CFR 77.216 shall
be examined at least quarterly by a
qualified person for appearance of
structural weakness and other
hazardous conditions.”

We are approving this revision to the
Maryland program, as it is substantively
identical to and no less effective than
the counterpart Federal regulations at 30
CFR 816.49(a)(12) and 817.49(a)(12).
Maryland is making these revisions to
its program in order to be consistent
with Federal regulations and as a result
of OSM’s July 8, 1997, 732 issue letter
requirements.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment (Administrative Record No.
MD-577-25), but did not receive any.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(@i) and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Maryland
program (Administrative Record No.
MD-577-22). We received one
comment. This comment from the
USDA’s NRCS, noted that the proposed
changes were consistent with the
NRCS’s performance standards for
impoundments.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(), we
requested comments on the amendment
from EPA (Administrative Record No.
MD-577-24). EPA did not respond to
our request. Under 30 CFR
732.17(h)(11)(ii), we are required to
obtain written concurrence from EPA
for those provisions of the program
amendment that relate to air or water
quality standards issued under the
Clean Water Act (33 U.S.C. 1251 et seq.)
or the Clean Air Act (42 U.S.C. 7401 et
seq.). This amendment does not contain
provisions that relate to air or water
quality standards and, therefore,
concurrence by the EPA is not required.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On December 10, 2002, we
requested comments on Maryland’s
amendment through the Maryland
Historical Trust (Administrative Record
No. MD-577-22), but received no
response to our request.

V. OSM'’s Decision

Based on the above findings, we
approve the amendment Maryland sent
us. We approve, as discussed in the
findings above: COMAR 26.20.02.13 U,
concerning the elimination of the phrase
“excess spoil disposal structure’”” and
the addition of the phrase “siltation
structure’; V(1)(a) an addition to the
enumerated criteria and (3) concerning
the added reference to the USDA NRCS
(formerly the Soil Conservation Service)
Technical Release No. 60 (TR-60) and
the deletion of the phrase “excess spoil

disposal structure at V(1)”” and by
deleting “or embankment is 20 feet or
higher or impounds more than 20 acre-
feet” at V(3); AA(1) referencing COMAR
26.20.26; a new COMAR subsection
26.20.21.01-1" concerning an
incorporation by reference to (TR—60);
26.20.21.08 A(1) through (3) concerning
an incorporation by reference to
Maryland NRCS Conservation Practice,
Standard Pond 378 (January 2000), and
a new subsection referencing the (TR—
60) “Minimum Emergency Spillway
Hydrologic Criteria Table”, B(1) and (2)
referencing the (TR-60) “Earth, Dams
and Reservoirs”, a reference to
subsection B(1) and non coal mine
waste impoundments, and deleting the
reference to 26.17.05.05B(3) at
subsection A, and also deleting at
subsection A and B, the phrase “if
impoundments do not meet the size or
other criteria of 30 CFR 77.216(a) and
are located where failure would not be
expected to cause loss of life or serious
property damage”’; a new subsection C
pertaining to “Freeboard”’, renumbering
section D(2) and E(3) and
26.20.21.09D(1) regarding
“examinations of impoundments”.

We approve the rules proposed by
Maryland with the provision that they
be fully promulgated in identical form
to the rules submitted to and reviewed
by OSM and the public.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 920, which codify decisions
concerning the Maryland program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that Maryland’s
program demonstrate that it has the
capability of carrying out the provisions
of the Act and meeting its purposes.
Making this regulation effective
immediately will expedite that process.
SMCRA requires consistency of
Maryland and Federal standards.

VI. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
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section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
The basis for this determination is that
our decision is on a State regulatory
program and does not involve a Federal
program involving Indian tribes.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 that requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.

This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 920

Intergovernmental relations, Surface
mining, Underground mining.

Dated: June 27, 2003.
Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

» For the reasons set out in the preamble,
30 CFR 920 is amended as set forth
below:

PART 920—MARYLAND

» 1. The authority citation for part 920
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

= 2. Section 920.15 is amended in the
table by adding a new entry in
chronological order by ‘Date of final
publication” to read as follows:

§920.15 Approval of Maryland regulatory
program amendments.
* * * * *
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November 25, 2002 .........cccooruen... July 17, 2003 ... COMAR 26.20.02.13 U, V(1) and (3), AA(l); 26.20.21.01-1;
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26.20.21.09D(1).

[FR Doc. 03—18101 Filed 7-16—03; 8:45 am)]
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100, 117, and 165
[CGD09-03-208]

RIN 1625-AA08
RIN 1625-AA09
RIN 1625-AA00

Toledo Tall Ships Parade, July 16,
2003, Port of Toledo, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations, including an exclusionary
area and spectator anchorage areas, a
regulated navigation area, as well as
drawbridge regulations for the Parade of
Sail Toledo 2003 in the Port of Toledo,
Ohio, on July 16, 2003. These
regulations are necessary to promote the
safe navigation of vessels and the safety
of life and property during the heavy
volume of vessel traffic expected during
this event. These regulations are
intended to restrict vessel traffic from a
portion of Lake Erie and the Maumee
River.

DATES: This rule is effective from 9 a.m.
on July 16, 2003 through 5 p.m. on July
20, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD09-03—-208 and are available
for inspection of copying at U.S. Coast
Guard Marine Safety Office (MSO)
Toledo, 420 Madison Ave, Suite 700,
Toledo, Ohio 43604 between 8 a.m. and
4 p.m., Monday through Friday, except
Federal Holidays.

FOR FURTHER INFORMATION CONTACT: LT
Herb Oertli, Chief of Port Operations,
MSO Toledo, at (419) 418—6050.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 20, 2003, we published a
notice of proposed rule making (NPRM)

entitled Toledo Tall Ships Parade 2003,
Port of Toledo, OH in the Federal
Register (68 FR 27498). We did not
receive any letters commenting on the
proposed rule. No public hearing was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest of ensuring the safety of
spectators and vessels during this event
and immediate action is necessary to
prevent possible loss of life or property.
The Coast Guard has not received any
complaints or negative comments with
regard to this event.

Background and Purpose

These temporary special local
regulations are for the Toledo 2003 Tall
Ships Parade of Sail that will be held in
the Maumee River from 9 a.m. through
7 p.m. on July 16, 2003. These
regulations will assist in providing for
the safety of life on navigable waters
and to protect commercial vessels, tall
ships, spectators, and the Port of Toledo
during this event.

American Sail Training Association is
sponsoring Sail Toledo 2003. The
scheduled events will occur July 16,
2003 in the Port of Toledo and
surrounding waters. This event will
consist of a Parade of Sail from the
mouth of the Maumee River to
Independence Park. The parade route
will originate in Maumee Bay and
continue inbound up the Maumee Bay
and Maumee River channel to various
berths throughout the Port of Toledo.

The Coast Guard expects several
hundred spectator crafts to attend the
parade of sail and tall ship celebration.
The regulations will create temporary
anchorage regulations and vessel
movement controls through the
regulated area. The regulations will be
in effect from 9 a.m. through 7 p.m. on
July 16, 2003. Vessel congestion, due to
the anticipated large number of
participating and spectator vessels,
introduces extra or unusual hazards
during this event pose a significant
threat to the safety of life. This
rulemaking is necessary to ensure the
safety of life on the navigable waters of
the United States.

The Coast Guard is establishing
regulated areas in the Maumee River
that will be in effect during the Toledo
Parade of Sail 2003 event. These
regulated areas are needed to permit
unrestricted law enforcement vessel
access to support facilities.
Additionally, the regulated areas will
protect the maritime public and
participating vessels from possible
hazards to navigation associated with
the dense vessel traffic.

The regulated area will cover all
portions of the Maumee River upriver of
a line drawn between north-east corner
of Grassy Island at 41°42'24" N,
083°26'48" W and the south-west corner
of Spoil area at 41°42'17" N, 083°26'38"
W to the downriver side of the Anthony
Wayne Bridge. All coordinates are based
upon North American Datum 1983
(NAD 83). This temporary regulated area
would be in effect from 9 a.m. through
7 p.m. on July 16, 2003.

On July 16, 2003, following the
Parade of Sail, restrictions on vessels on
the Maumee River will reopen in
sequence with the movement and
mooring of the final flotilla of tall ships.
After the final flotilla of tall ships have
passed the Martin Luther King, Jr.
Bridge, vessel operators anchored in
spectator anchorages north of the Martin
Luther King Bridge may depart for
locations outside of the Maumee River.
After the final flotilla of tall ships has
safely moored, vessel operators may
transit the Maumee River. Vessels
transiting the Maumee River must
proceed as directed by on-scene Coast
Guard personnel.

The Coast Guard is establishing
spectator anchorage areas for spectator
craft. All other vessels except those
viewing the Parade of Sail Toledo 2003
are restricted from using these spectator
anchorages. These spectator anchorage
areas will be in effect on July 16, 2003.

To ensure the safety of the
participating vessels during the parade,
there will be two prolonged bridge
openings on July 16, 2003. The CSX
railroad bridge at mile 1.07, the Norfolk
& Southern railroad bridge at 1.80, the
Craig Memorial bridge at mile 3.30, and
the Martin Luther King Memorial (a.k.a.
Cherry Street) bridge at mile 4.30 will
remain open from 12 p.m. until 1:30
p.m. and then from 2 p.m. until 3:30
p.m. Having two prolonged openings
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will accommodate participating vessels
while at the same time allowing for both
vehicular and pedestrian traffic the
opportunity to cross the bridges during
the parade.

Discussion of Comments and Changes

No comments were received and no
changes were made to this rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of the
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

While this rule imposes traffic
restrictions in portions of the Maumee
River during the events, the effect of this
regulation will not be significant for the
following reasons: The regulated areas,
spectator anchorages, will be limited in
duration; and extensive advance notice
will be made to the maritime
community via Local Notice to
Mariners, facsimile, marine safety
information broadcasts, local Port
Operators Group meetings, the Internet,
and Toledo area newspapers and media.
The advance notice will permit
mariners to adjust their plans
accordingly. Additionally, these
regulated areas are tailored to impose
the least impact on maritime interests
without compromising safety.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), an initial review
was conducted to determine whether
this rule would have a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

For the reasons stated in the
Regulatory Evaluation section above, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in

portions of Maumee River during
various times on July 16, 2003. These
regulations will not have a significant
economic impact on a substantial
number of small entities because the
Coast Guard will notify the public via
mailings, facsimiles, Local Notice to
Mariners, marine safety information
broadcasts, local Port Operators Group
meetings, the media, the Internet, and
Toledo area newspapers. In addition,
the sponsoring organization, Huntington
Toledo Tall Ships 2003, plans to
announce event information in local
newspapers, pamphlets, and television
and radio broadcasts. This advance
notice will permit mariners to adjust
their plans accordingly. Although these
regulations will apply to a substantial
portion of the Port of Toledo, areas for
viewing the Parade of Sail, are being
established to maximize the use of the
waterways by commercial vessels that
usually operate in the affected areas.

If you think that your businesses,
organization, or governmental
jurisdiction qualifies as a small entity
and believe that this rule would
significantly impact them may submit a
comment (see ADDRESSES) explaining
why they think they qualify and how
and to what degree this rule would
economically affect them.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), the Coast Guard aims to assist
small entities in understanding this rule
so that they can better evaluate its
effects on them and participate in the
rulemaking. If this rule will affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Herb Oertli, MSO Toledo, at
(419) 418-6040.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
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does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under figure 2—1,
paragraphs 34 (f, g, and h) of
Commandant Instruction M16475.1C,
this proposed rule is categorically
excluded from further environmental
documentation. A written “Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES.

List of Subjects

33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 117
Bridges.
33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Waterways.
= For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 100, 117, and 165 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

» 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233 through 1236;
Department of Homeland Security Delegation
No. 0170.1.

= 2. Add temporary § 100.T09-208 to
read as follows:

§100.TO9-208 Regulated area, Toledo Tall
Ships Parade 2003, Port of Toledo, OH.

(a) Definitions—(1) Coast Guard
Patrol Commander. The Coast Guard
Patrol Commander is a commissioned,
warrant, or petty officer who has been
designated by the Commander, U.S.
Coast Guard Group Detroit.

(2) Regulated Area. All waters of the
Maumee River between a line drawn
between north-east corner of Grassy
Island at 41°42'24" N, 083°26'48" W and
the south-west corner of Spoil area at
41°42'17" N, 083°26'38" W; to the
downriver side of the Anthony Wayne
Bridge at mile 4.30 (NAD 83).

Note to paragraph (a)(2) of this section:
Mariners are cautioned that these areas being
established as spectator areas have not been
subject to any special survey or inspection
and that charts may not show all obstructions
or the shallowest depths. In addition,
substantial currents may exist in these
spectator areas and not all portions of these
areas are over good holding ground. Mariners

are advised to take appropriate precautions
when using these spectator areas.

(3) Spectator Vessel Anchorage Areas.

(i) Area A. All waters of Maumee
River south of Grassy Island, bounded
by the following: Beginning at 41°41.56'
N, 083°28.35'. W; then south-east to
41°41.52' N, 083°28.29' W; then south-
west to 41°41.18' N, 083°28.73"' W; then
north-west to 41°41.23' N, 083°28.8' W;
then back to the beginning (NAD 83).

(ii) Area B. All waters of Maumee
River bounded by the following:
Beginning at 41°41.06' N, 083°29.04" W;
then south-east to 41°41.01' N,
083°28.96' W; then south-west to
41°40.61' N, 083°29.38' W; then north-
west to 41°40.661' N, 083° 29.45" W;
then back to the beginning (NAD 83).

(iii) Area C. All waters of the Maumee
River bounded by the following:
Beginning at 41°40.48' N, 083°29.66" W;
then south-east to 41°40.43' N,
083°29.56" W; then south-west to
41°40.18' N, 083°29.89' W; then north-
west to 41°40.24' N, 083°29.98' W; then
back to the beginning (NAD 83).

(iv) Area D. All waters of the Maumee
River bounded by the following:
Beginning at 41°39.22' N, 083°31.51' W;
then south-east to 41°39.16' N,
083°31.45"' W; then south-west to
41°39.09' N, 083°31.58' W then north-
west to 41°39.14' N, 083°31.63"' W; then
back to the of beginning (NAD 83).

(b) Special Local Regulations. (1)
Except for vessels officially
participating in the Toledo Tall Ships
Parade 2003, or those vessels in
designated spectator areas, no person or
vessel may enter or remain in the
regulated area without the permission of
the Coast Guard Patrol Commander.

(2) Vessels in any spectator area shall
proceed at no wake speeds not to exceed
five miles per hour, unless otherwise
authorized by the Captain of the Port.

(3) Vessel operators shall comply with
the instructions of on-scene Coast Guard
patrol personnel.

(4) After completion of the Parade of
Sail on July 16, 2003, vessel operators
within the Regulated Area are
prohibited from passing outbound
patrol vessels showing blue lights.

(5) Anchorage Area D, in paragraph
(a)(3)(iv) of this section, is restricted for
the use of those vessels officially
participating in Parade of Sail Toledo
2003 activities. No other vessels will be
permitted in Spectator Area D without
permission of the Captain of the Port.

(6) Vessels, except emergency, law
enforcement, and those authorized by
the Captain of the Port, may not transit
through the Regulated Area.

(7) Vessels must vacate all spectator
areas after the termination of the
effective period for this regulation.

(8) Vessels must mark with an
identifiable buoy any anchors, which
have been fouled on obstructions if such
anchors cannot be freed or raised.

(9) Vessels that would like to view the
tall ship events occurring in Maumee
Bay prior to the tall ships entering the
Maumee River must use Spectator Area
A.

(10) Vessels are not to be left
unattended in any spectator area at any
time.

(11) Vessels are prohibited from
securing to or tying off to any buoy or
any other vessel within any spectator
area.

(12) Vessels should maintain at least
twenty (20) feet of clearance if
maneuvering between anchored vessels.

(13) Vessels are prohibited from
blocking access to any designated
emergency medical evacuation areas.

(c) Effective period. This rule is
effective from 9 a.m. July 16, 2003 until
5 p.m. on July 20. This section will be
enforced from 9 a.m. until 7 p.m. on
July 16, 2003.

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

» 3. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Section 117.255 also issued under authority
of Pub. L. 102-587, 106 Stat. 5039;
Department of Homeland Security Delegation
No. 0170.1.
= 4. From 12 p.m. until 3:30 p.m.,
Wednesday, July 16, 2003, suspend
§117.855, and add temporary § 117.856
to read as follows:

§117.856 Maumee River.

(a) The draws of the CSX
Transportation railroad bridge, mile
1.07, Norfolk Southern railroad bridge,
mile 1.80, Craig Memorial highway
bridge, mile 3.30, and the Martin Luther
King Memorial Bridge (a.k.a. Cherry
Street highway Bridge), mile 4.30, will
open from 12 p.m. until 1:30 p.m. and
then again from 2 p.m. until 3:30 p.m.

(b) The draw of the Norfolk Southern
railroad bridge, mile 5.76, shall open on
signal.

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 5. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

» 6. Add temporary § 165.T09-208 to
read as follows:
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§165.T09-208 Regulated Navigation Area;
Toledo Tall Ships 2003, Toledo, Ohio.

(a) Regulated navigation area. (1)
Location. All waters of Maumee River
between the downriver side of the
Anthony Wayne Memorial Bridge (mile
5.16) and the upriver side of the Martin
Luther King Jr. Bridge (a.k.a Cherry
Street Bridge)(mile 4.3).

(2) Enforcement period. This rule is
effective from 9 a.m. on July 16, 2003
until 5 p.m. on July 20, 2003. This
section will be enforced from 5 p.m. on
July 16, 2003 until 5 p.m. on July 20,
2003.

(b) Special regulations. Vessels within
the RNA shall not exceed 5 miles per
hour or shall proceed at no-wake speed,
which ever is slower. Vessels within the
RNA shall not pass within 20 feet of a
moored tall ship. Vessels within the
RNA must adhere to the direction of the
Patrol Commander or other official
patrol craft.

Dated: July 7, 2003.
Ronald F. Silva,

Rear Admiral, Coast Guard Commander,
Ninth Coast Guard District.

[FR Doc. 03-17985 Filed 7-16—03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 110 and 165
[CGD09-03-207]

RIN 1625-AA01
RIN 1625-AA00

Tall Ships 2003, Navy Pier, Chicago, IL,
July 30-August 4, 2003

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary regulated
navigation area (RNA), a moving safety
zone and temporarily suspending two
anchorage areas encompassed by the
RNA for the 2003 Tall Ships Challenge.
These regulations are necessary to
control vessel traffic in the immediate
vicinity for the protection of both
participant and spectator vessels during
the 2003 Tall Ships Challenge and
Parade of Ships. These regulations are
intended to restrict vessel traffic in a
portion of Lake Michigan in the vicinity
of Chicago Harbor for the duration of the
event.

DATES: This rule is effective from 10

a.m. on July 30, 2003 through 5 p.m.
August 3, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD09-03-207 and are available
for inspection or copying at U.S. Coast
Guard Marine Safety Office Chicago,
215 W. 83rd Street, Suite D, Burr Ridge,
IL 60527, between 8 a.m. and 4 p.m.
Monday through Friday, except federal
holidays.

FOR FURTHER INFORMATION CONTACT:
MST2 Kenneth Brockhouse, MSO
Chicago, at (630) 986—2155.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 20, 2003, we published a
notice of proposed rule making (NPRM)
entitled Tall Ships 2003, Navy Pier,
Lake Michigan, Chicago, IL in the
Federal Register (68 FR 27501). We did
not receive any letters commenting on
the proposed rule. No public hearing
was requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

Delaying the effective date of this rule
would be contrary to the public interest
of ensuring the safety of spectators and
vessels during this event and immediate
action is necessary to prevent possible
loss of life or property. The Coast Guard
has not received any complaints or
negative comments with regard to this
event.

Background and Purpose

During the Chicago Tall Ships event,
tall ships will be participating in a Tall
Ships Parade and then mooring in
Chicago harbor and in the Chicago
River. A Regulated navigation area
(RNA) will be established that
encompasses portions of both the
Chicago Harbor as well as the Chicago
River to protect those boarding the tall
ships as well as spectator vessels from
vessels transiting at excessive speeds
creating large wakes, and also to prevent
obstructed waterways. The RNA will be
established on July 30, 2003 and
terminate on August 3, 2003 after all the
tall ships have departed the area.

A moving safety zone will be
established around those vessels
officially participating in the Tall Ships
Parade of Ships. The Parade of Ships is
the start of the Tall Ships 2003 in
Chicago, Illinois and a large number of
spectator vessels are expected. The
parade will include approximately 20 to
30 tall ships and will take place starting
on the morning of July 30, 2003 until
the evening of July 30, 2003.

Discussion of Comments and Changes

No comments were received and no
changes were made to this rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 on Regulatory
Planning and Review and therefore does
not require an assessment of potential
costs and benefits under section 6(a)(3)
of that Order. The Office of Management
and Budget has not reviewed this rule
under that Order. It is non-significant
under Department of Homeland
Security regulatory policies and
procedures. We expect the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DHS is
unnecessary. This finding is based on
the minimal time that vessels will be
restricted from the zone.

Small Entities

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612) has
determined that this rule will not have
a significant impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this final rule would
not have a significant economic impact
on a substantial number of small
entities. This final rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of an activated
safety zone. The safety zone and
suspended anchorage area would not
have a significant economic impact on
a substantial number of small entities
for the following reasons. Vessel traffic
can safely pass outside the proposed
safety zone during the event. Traffic
would be allowed to pass through the
safety zone only with the permission of
the Captain of the Port or his on scene
representative which will be the Patrol
Commander. In addition, before the
effective period, the Coast Guard would
issue maritime advisories widely
available to users who might be in the
affected area.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
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ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
the Coast Guard wants to assist small
entities in understanding this rule so
that they can better evaluate its effects
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
MSO Chicago (see ADDRESSES.)

Collection of Information

This final rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a state, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This final rule
would not impose an unfunded
mandate.

Taking of Private Property

This final rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This final rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this final rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically

significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard has considered the
environmental impact of this final rule
and concluded that, under figure 2—1,
paragraph 32(g) of Commandant
Instruction M16475.1C, this proposed
rule is categorically excluded from
further environmental documentation.
A written categorical exclusion
determination is available in the docket
for inspection or copying where
indicated under ADDRESSES.

List of Subjects

33 CFR Part 110
Anchorage grounds.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 110 and 165 as follows:

PART 110—ANCHORAGE
REGULATIONS

» 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, 2071; 33 CFR 1.05-1(g),
and Department of Homeland Security No.
0170.

§110.205

m 2. From 10:30 a.m. (local time) on July
30, 2003 until 8 p.m. (local time) on
August 3, 2003, §110.205(a)(1) and (a)(2)
are temporarily suspended.

[Suspended]

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 70: 50 U.S.C. 191, 195; 33 CFR 1.05—
1(g), 6.04—1, 6.04—6 and 160.5; Pub. L. 107—
295, 116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

m 4. Add § 165.T09-207 to read as
follows:

§165.T09-207 Tall Ships 2003, Navy Pier,
Lake Michigan, Chicago, IL.

(a) Regulated navigation area.

(1) Location. The following is a
regulated navigation area: starting at the
Southeast Guide Wall light at
41°53'17.76" N, 87°36'09.110" W; then
south south-easterly to 41°52'48" N,
087°36'08" W; then east to the southern
most end of the outer Chicago Harbor
break wall at 41°52'48" N, 087°35'26" W;
then north following the outer Chicago
Harbor break wall to 41°54'11" N,
087°36'29" W; then southwest to the
north-eastern tip of the Central District
Filtration Plant; then to the southeastern
tip of the Central Filtration Plant; then
to the north-east corner of the Navy Pier;
then following the shoreline and/or
seawall, including up the Chicago River
to the eastern side of the Michigan
Avenue bridge, back to the point of
origin (NAD 83).

(2) Enforcement period. This section
is effective from 10 a.m. on Wednesday,
July 30, 2003 through 5 p.m. on Sunday,
August 3, 2003. The section will be
enforced from 8 p.m. on Wednesday,
July 30, 2003 until 5 p.m. on Sunday,
August 3, 2003.

(3) Special regulations. Vessels within
the RNA shall not exceed 5 miles per
hour or shall proceed at no-wake speed,
which ever is slower. Vessels within the
RNA shall not pass within 20 feet of a
moored tall ship. Vessels within the
RNA must adhere to the direction of the
Patrol Commander or other official
patrol craft.

(b) Safety zone. (1) Location. The
following is a moving safety zone: All
navigable waters 100 yards ahead of the
first official parade vessel, 50 yards
abeam of each parade vessel, and 50
yards astern of the last vessel in the
parade between the muster point at
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42°03'24" N, 087°38'20.4" W until each
official parade vessel is moored (NAD
83).

(2) Enforcement period. This rule is
effective from 10 a.m. on Wednesday,
July 30, 2003 through 5 p.m. on Sunday,
August 3, 2003. This section will be
enforced from 10 a.m. until 8 p.m., or
until the last tall ship is moored, on
Wednesday, July 30, 2003.

(c) Regulations. (1) All persons and
vessels shall comply with the
instructions of the Coast Guard Captain
of the Port or the designated on scene
patrol personnel. Coast Guard patrol
personnel include commissioned,
warrant, and petty officers of the U.S.
Coast Guard. Upon being hailed by a
U.S. Coast Guard vessel via siren, radio,
flashing light, or other means, the
operator shall proceed as directed. U.S.
Coast Guard Auxiliary, representatives
of the event organizer, and local or state
officials may be present to inform vessel
operators of this regulation and other
applicable laws.

(2) Most of the locations are outside
of navigation channels and will not
adversely affect shipping. In cases
where shipping is affected, commercial
vessels may request permission from the
Captain of the Port, Chicago to transit
the safety zone. Approval in such cases
will be case-by-case. Requests must be
made in advance and approved by the
Captain of the Port or his designated on-
scene representative. The Captain of the
Port, Chicago or his designated on-scene
representative may be contacted on
Channel 16, VHF-FM.

Dated: July 7, 2003.
Ronald F. Silva,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 03-18117 Filed 7-16—03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP San Francisco Bay 03-019]
RIN 1625-AA00

Safety Zone; Sacramento River,
Sacramento, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
within the navigable waters of the
Sacramento River, Sacramento, CA, for
a water festival that includes high-speed

boat exhibitions, water safety
demonstrations, and other water-skiing
and wake-boarding demonstrations that
will take place on the Sacramento River
between the mouth of the American
River and the entrance to the Miller
Park Marina along the Sacramento
waterfront. This safety zone is necessary
to protect the racing boat operators,
water safety demonstration participants,
other event participants, spectators, and
vessels and other property from the
hazards associated with the water
festival activities. Persons and vessels
are prohibited from entering into,
transiting through, or anchoring within
this safety zone unless authorized by the
Captain of the Port, or his designated
representative.

DATES: This rule is effective from 9 a.m.
(PDT) on July 19, 2003 through 5:30
p.m. (PDT) on July 20, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
the docket [COTP San Francisco Bay
03-019] and are available for inspection
or copying at Coast Guard Marine Safety
Office San Francisco Bay, Coast Guard
Island, Alameda, California, 94501,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Doug L. Ebbers, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, at (510) 437—-3073.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Due to the
complex coordination involved in
planning the festival, major planning
components of the Sacramento Bridge to
Bridge Water Festival were only
recently completed, and the logistical
details surrounding the boat races and
water safety demonstrations were not
finalized and presented to the Coast
Guard in time to draft and publish an
NPRM. As such the event would occur
before the rulemaking process was
complete. Any delay in implementing
this rule would be contrary to the public
interest since immediate action is
necessary to temporarily close the area
in order to protect the maritime public
from the hazards associated with these
boat races, water-skiing demonstrations
and aircraft demonstrations, which are
intended for public entertainment.

For the same reasons stated above,
under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for

making this rule effective less than 30
days after publication in the Federal
Register.

Background and Purpose

The Sacramento Convention &
Visitors Bureau is sponsoring the
Sacramento Bridge to Bridge Water
Festival on July 19 and 20, 2003, an
event involving aircraft and boat water
safety demonstrations, high-speed boat
races, and other water-borne
demonstrations of short duration. This
safety zone is necessary to protect the
spectators along with vessels and other
property from the hazards associated
with the event. This temporary safety
zone will consist of the navigable waters
of the Sacramento River between the
Pioneer Bridge and the mouth of the
American River. The Coast Guard has
granted the Sacramento Convention &
Visitors Bureau a marine event permit
for this event.

Discussion of Rule

The following area will constitute a
temporary safety zone: All navigable
waters of the Sacramento River in an
area four thousand yards by two
hundred yards bounded by the
following positions: 38°35'49.0" N,
121°30'30.0" W; thence to 38°35'49.0" N,
121°30'23.0" W; thence to 38°33'40.0" N,
121°30'59.0" W; thence to 38°33'46.0" N,
121°31'11.0" W; thence returning to the
point of origin (NAD 83). Entry into,
transit through or anchoring within the
safety zone is prohibited, unless
authorized by the Captain of the Port, or
his designated representative.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Although this safety zone does restrict
boating traffic within the Sacramento
River, the effect of this regulation will
not be significant as the safety zone will
be short in duration.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
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organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. For the
same reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule is not expected to have a significant
economic impact on any substantial
number of entities, regardless of their
size.

This safety zone will not have a
significant impact on a substantial
number of small entities because
although the safety zone will occupy
most of the width of the river at that
point, the Patrol Commander of the
event will open it up from
approximately 12:15 p.m. to 12:45 p.m.
on each of the two days to allow vessel
traffic to pass through. In addition, most
of the vessels in that area will be
participating in the event, so the impact
will be at a minimum.

Assistance For Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule will affect your small
business, organization, or government
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or

impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because we are
establishing a safety zone.

An “Environmental Analysis
Checklist” and a “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.

= 2. From 9 a.m. on July 19, 2003 through
5:30 p.m. on July 20, 2003 add
§165.T11-091 to read as follows:

§165.T11-091 Safety Zone: Sacramento
River, Sacramento, CA.

(a) Location. The following area is
designated as a safety zone: an area
which is four thousand yards by two
hundred yards and which will be
bounded by the following positions:
38°35'49.0" N, 121°30'30.0" W; thence to
38°35'49.0" N, 121°30'23.0" W; thence to
38°33'40.0" N, 121°30'59.0" W; thence to
38°33'46.0" N, 121°31'11.0" W; thence
returning to the point of origin (NAD
83).

(b) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entry into, transit through,
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or anchoring within this zone by all
vessels is prohibited, unless authorized
by the Captain of the Port, or a
designated representative thereof.

(2) Persons desiring to transit the area
of the safety zone may contact the Patrol
Commander on VHF-FM channel 83, or
the Captain of the Port at telephone
number 510—437-3073 or on VHF-FM
channel 16 (156.8 Mhz) to seek
permission to transit the area. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port or
his designated representative.

(c) Enforcement. All persons and
vessels shall comply with the
instructions of the Coast Guard Captain
of the Port or the designated on-scene
patrol personnel. Patrol personnel
comprise commissioned, warrant, and
petty officers of the Coast Guard
onboard Coast Guard, Coast Guard
Auxiliary, local, state, and federal law
enforcement vessels. Upon being hailed
by U.S. Coast Guard patrol personnel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

(d) Effective period. This section will
be enforced from 9 a.m. to 5:30 p.m.
(PDT) on July 19 and 20, 2003. If the
event concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of the safety
zone and will announce that fact via
Broadcast Notice to Mariners.

Dated: July 9, 2003.
Steven J. Boyle,

Commander, U.S. Coast Guard, Acting
Captain of the Port, San Francisco Bay,
California.

[FR Doc. 03—17983 Filed 7-16—03; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-03-013]
RIN 1625-AA00 (Formerly RIN 2115-AA97)

Safety Zone; Fireworks Display,
Columbia River, Astoria, OR

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the waters
of the Columbia River in the vicinity of
Astoria, Oregon. The Captain of the
Port, Portland, Oregon, is taking this
action to safeguard watercraft and their
occupants from safety hazards

associated with the fireworks display.
Entry into this safety zone is prohibited
unless authorized by the Captain of the
Port.

DATES: This rule is effective July 17,
2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD13-03-013] and are
available for inspection or copying at
USCG MSO/Group Portland 6767 N.
Basin Ave, Portland, Oregon 97217
between 7 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Tad
Drozdowski, Operations Department, at
(503) 240-9370.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On June 6, 2003, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone; Fireworks Display,
Columbia River, Astoria, Oregon in the
Federal Register (68 FR 109). We
received no letters commenting on the
proposed rule. No public hearing was
requested, and none was held.

Background and Purpose

The Coast Guard is establishing a
temporary safety zone to allow a safe
fireworks display. This event may result
in a number of vessels congregating near
the fireworks launching barge. The
safety zone is needed to protect
watercraft and their occupants from
safety hazards associated with the
fireworks display.

Discussion of Comments and Changes

No comments were received from the
public regarding this proposed rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). The Coast Guard expects the
economic impact of this rule to be so
minimal that a full regulatory evaluation
under the regulatory policies and
procedures of DHS is unnecessary. This
expectation is based on the fact that the
regulated area established by the
regulation will encompass less than one
mile of the Columbia River for a period

of only one hour at night, annually,
when vessel traffic is low.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Waiting 30 days for this rule
to be effective is contrary to the public
interest. Due to the complex planning
and coordination of the event in 2003,
the event sponsor was unable to provide
the Coast Guard with notice of details of
this year’s event in time to allow for
notice and comment and a 30-day
waiting period prior to the effective date
after publication. Since immediate
action is necessary to ensure the safety
of vessels and spectators gathered in the
vicinity of the fireworks launching
barge, it is in the public interest to make
the rule effective less than 30 days after
publication in the Federal Register.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit a portion of
the Columbia River from 9:30 p.m. to
10:30 p.m. on the second Saturday in
August, annually. This safety zone will
not have significant economic impact on
a substantial number of small entities
for the following reasons. This rule will
be in effect for only one hour in the
evening when vessel traffic is low.
Traffic will be allowed to pass through
the zone with the permission of the
Captain of the Port or his designated
representatives on scene, if safe to do so.
Because the impacts of this rule are
expected to be so minimal, the Coast
Guard certifies under 5 U.S.C. 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
601—612) that this final rule will not
have a significant economic impact on
a substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
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in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Request for comments and
assistance was published in the notice
of proposed rulemaking for this rule.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1126, 1231; 46 U.S.C.
chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Section 165.1316 is added to read as
follows:

§165.1316 Safety Zone; Columbia River,
Astoria, Oregon.

(a) Location. The following area is a
safety zone: All waters of the Columbia
River at Astoria, Oregon enclosed by the
following points: North from the Oregon
shoreline at 123°49'36" West to
46°11'51" North thence east to
123°48'53" West thence south to the
Oregon shoreline and finally westerly
along the Oregon shoreline to the point
of origin.

(b) Regulations. In accordance with
the general regulations in § 165.23 of
this part, no person or vessel may enter
or remain in this zone unless authorized
by the Captain or the Port or his
designated representatives.

(c) Authority. In addition to 33 U.S.C.
1231, the authority for this section
includes 33 U.S.C. 1226.

(d) Enforcement period. This section
will normally be enforced on the second
Saturday of August from 9:30 p.m.
(PDT) to 10:30 p.m. (PDT).
Announcement of enforcement periods
may be made by the methods described
in 33 CFR 165.7, or any other reasonable
method.

Dated: July 8, 2003.
Paul D. Jewell,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 03-18119 Filed 7-16-03; 8:45 am]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22

[WT Docket No. 97-112, CC Docket No. 90—
6; FCC 03-130]

Public Mobile Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission resolves petitions for
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reconsideration filed against the Report
and Order in WT Docket No. 97-112
and CC Docket No. 90-6, in which the
Commission modified rules affecting
cellular service in the Gulf of Mexico.
The Commission reinstates certain co-
location applications that were
inadvertently dismissed pursuant to the
Gulf Report and Order, and modifies
§22.912 of the Commission’s rules to
clarify that land-based cellular carriers
are precluded from extending their
service area boundaries into any part of
the Gulf of Mexico Exclusive Zone
without the applicable Gulf carrier’s
consent. The Commission also affirms
that the market boundaries of Personal
Communications Service (PCS)
licensees adjacent to the Gulf of Mexico
are co-extensive with county
boundaries.

DATES: Effective September 15, 2003.
FOR FURTHER INFORMATION CONTACT:
Roger Noel or Linda Chang, Wireless
Telecommunications Bureau, at (202)
418-0620.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration, in WT Docket 97-112
and CC Docket No. 90-6, FCC 03-130,
adopted June 10, 2003, and released
June 27, 2003. The full text of the Order
on Reconsideration is available for
public inspection during regular
business hours at the FCC Reference
Information Center, 445 12th St., SW.,

Room CY-A257, Washington, DC 20554.

The complete text may be purchased
from the Commission’s duplicating
contractor: Qualex International, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, facsimile 202—-863-2898, or
via e-mail at qualexint@aol.com.

Synopsis of Order on
Reconsideration

I. Background

1. In January 2002, the Commission
released a Report and Order in WT
Docket No. 97-112 and CC Docket 90—
6 (Gulf Report and Order), in which it
established a comprehensive regulatory
scheme for the Gulf of Mexico designed
to facilitate the provision of cellular
service to unserved areas of the Gulf
region and resolve operational conflicts
between Gulf and land carriers, while
minimizing the disturbance to existing
operations and contractual
relationships. See Cellular Service and
Other Commercial Mobile Radio
Services in the Gulf of Mexico, WT
Docket No. 97-112, Amendment of Part
22 of the Commission’s Rules to Provide
for Filing and Processing of
Applications for Unserved Areas in the
Cellular Service and to Modify Other

Cellular Rules, CC Docket No. 97-112,
Report and Order, 67 FR 9596 (March 4,
2002) (Gulf Report and Order). As part
of this licensing scheme, the
Commission adopted a bifurcated
approach for the Gulf that reflected the
differences in deployment of cellular
service in the Eastern Gulf and the
Western Gulf. The Commission
determined that the entirety of the
Western Gulf would be included within
the Gulf of Mexico Exclusive Zone
(GMEZ) in which the Gulf carriers
would not be subject to use-or-lose
rules, but would have full flexibility to
build, relocate, modify and remove
offshore facilities without any impact on
their rights to provide service to
“unserved” areas. In the Eastern Gulf,
the lack of offshore cellular deployment
led the Commission to designate a Gulf
of Mexico Coastal Zone (GMCZ)
extending from the shoreline seaward
twelve nautical miles, in which
unserved area licensing rules would
apply, while the remainder of the
Eastern Gulf was included in the GMEZ,
giving Gulf carriers full flexibility to
operate beyond the twelve nautical mile
limit.

2. By using the existing rules as the
basis for its decision in the Western
Gulf, the Commission reaffirmed the
coastline as the legal demarcation line
for the Western Gulf separating the
service areas of Gulf and land-based
cellular carriers. The Gulf Report and
Order continued to bar land-based
carriers from extending their service
area boundaries (SABs) over any portion
of the Western Gulf without the consent
of the relevant Gulf carrier, regardless of
whether the Gulf carrier is serving that
portion of the Gulf from an offshore site.
Conversely, the Gulf carriers are
prohibited in the Western Gulf from
extending contours over land that
would encroach on areas served by
land-based carriers, absent consent. The
Commission also determined that
because of the different propagation
characteristics of radio signals
transmitted over land and water, it
would continue to use different
formulas to determine the SABs of land
and water-based sites. Accordingly, the
Commission retained the rule that
determined the reliable service area of
Gulf-based sites using a 28 dBuV/m
contour, while using a 32 dBuV/m
contour to determine the reliable service
area of land-based sites.

3. The Gulf Report and Order also
addressed the issue of non-cellular
commercial mobile radio services
(CMRS) services in the Gulf. The
Commission declined to create a Gulf
licensing area for non-cellular services,
noting the lack of support for this

alternative in the record. However, the
Commission clarified that in CMRS
services that do not have a separately
licensed Gulf market, licensees serving
areas adjacent to the Gulf of Mexico
were entitled to extend their coverage
offshore. Because most non-cellular
services use licensing areas based on
county boundaries, which typically
extend a specified distance over water
pursuant to state law, the Gulf Report
and Order clarified that such
Commission licensing areas were co-
extensive with county boundaries. The
Gulf Report and Order also stated that
licensees could extend service further
into the Gulf on a secondary basis,
provided they did not cause interference
to others.

II. Discussion

A. Two-Formula Approach

4. Petroleum Communications, Inc.
(PetroCom) contends that the
Commission’s decision to continue
using different formulas to determine
the SABs of land and Gulf-based
transmitters gives land-based carriers a
signal strength advantage over Gulf
carriers, thereby enabling land-based
carriers to encroach into the Gulf and
capture water-based cellular traffic.
PetroCom maintains that either Gulf
carriers should be entitled to use the 32
dBuV/m land-based formula to
determine their predicted signal
strength at the coastal boundary, or
alternatively that the 28 dBuV/m water-
based formula should be used by land-
based as well as Gulf carriers. PetroCom
also asserts that the Commission’s
adoption of the two-formula approach
lacks adequate basis in the record and
is procedurally flawed.

5. The Commission affirms its
decision to use the two-formula
approach in calculating service area
contours for land-based and Gulf
carriers. This approach recognizes a
basic fact of signal propagation: due to
the absence of path obstructions and
typically quieter RF environment, a
signal transmitted over water is likely to
be stronger than a signal transmitted
over land at the equivalent distance
from the transmitter. The 32 dBuV/m
land-based formula incorporates factors
that typically affect propagation of
signals over land, such as rolling terrain.
The land formula also assumes a noisier
environment and that the subscriber
will be using a mobile handset near
ground level. On the other hand,
assumptions factored into the 28
dBpV/m water formula are quite
different. The water formula assumes
that a signal in the Gulf will not have
the same path obstructions encountered
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by radio signals over land. The water
formula does not factor in rolling
terrain, presumes a quieter noise
environment, and also takes into
account the different characteristics of
water-borne cellular receivers, which
are typically mast-mounted and
therefore able to receive a signal at a
greater distance from the transmitter.
Thus, the water formula assumes that
the typical Gulf subscriber operating on
a boat or drilling platform will have a
receive unit with a mast-mounted
antenna at a height of approximately 30
feet.

6. Indeed, using 28 dBuV/m as the
basis for defining reliable service over
water was originally proposed by
PetroCom itself, which contended that it
more accurately approximated actual
coverage in the Gulf. PetroCom
previously argued that 28 dBuV/m more
accurately predicted reliable service in
the Gulf due to the stronger propagation
characteristics of over-water
transmissions. In support of this
argument, PetroCom submitted actual
received power measurements from Gulf
facilities to what it characterized as a
typical mobile unit for a Gulf subscriber.
The Commission concluded that
PetroCom’s technical exhibit provided a
convincing demonstration of the service
range of typical cellular facilities found
in the Gulf, and therefore established
the formula based on the data submitted
by PetroCom.

7. The Commission also rejects
PetroCom’s argument that a single
formula will “equalize” the signal
strengths of land-based and Gulf carriers
at the shoreline. If the Commission was
to apply the land-based formula to
establish the SABs of both land-based
and Gulf carriers, as PetroCom proposes,
the actual signal strength of the Gulf
carrier’s signal at the shoreline would
very likely be higher than 32 dBpV/m.
Because the land formula assumes
rolling terrain that is not encountered
over water, it will tend to underestimate
the actual strength of a signal
transmitted over water at the SAB radial
distance. Thus, while the land formula
will indicate that the Gulf carrier’s SAB
does not encroach on land, the Gulf
carrier’s actual 32 dBuV/m contour is
likely to extend inland. Accordingly,
use of the land formula over water could
result in the Gulf carrier having an
actual signal strength at the boundary
that is greater than that of the adjacent
land carrier, thereby leading to potential
capture of the land carrier’s customers.
Alternatively, if the Commission were to
apply the water formula to both land-
based and Gulf carriers, the result
would likely be dead spots and
undesired carrier capture along the

coastline. The water formula does not
take into account variations in terrain
that are present in over-land
transmissions; accordingly, although
use of the formula may make it appear
that the land carrier has an adequate
signal at the shoreline, in fact the signal
may well be substantially weaker. In
contrast, the Gulf carrier would be
operating at a signal strength sufficient
to provide reliable service. The use of
the water formula by all parties would
therefore likely lead to capture of land
traffic by the Gulf carrier because of the
stronger Gulf signal.

8. PetroCom argues that using
different formulas for land-based and
Gulf carriers gives a signal strength
advantage to land carriers and thereby
will cause subscriber capture problems
for Gulf carriers. The Commission
agrees that the two-formula approach
will not prevent subscriber capture in
all situations, and that capture of Gulf
traffic by land carriers may occur on
occasion. The Commission has always
acknowledged that these formulas are
theoretical models that approximate but
do not precisely predict the extent of
actual coverage provided by carriers
beyond their respective sides of the
coastline. However, in situations where
the majority of the signal path is over a
single medium—Iland or water—the
two-formula approach provides the
most reasonable estimate of a given
station’s service area. The Commission
concludes that the PetroCom’s proposal
does not provide a better solution to
subscriber capture than the two-formula
approach, and that it is more likely to
exacerbate capture problems in
comparison to the two-formula
approach.

9. PetroCom further argues that the
two-formula approach does not preserve
the status quo, but actually gives land-
based carriers a bargaining advantage in
negotiating agreements with Gulf
carriers. However, because the Gulf
Report and Order prohibits land carriers
from extending their SAB contours
anywhere into the Western Gulf, a land
carrier seeking to place a site close to
the boundary has no choice but to
negotiate with the applicable Gulf
carrier, regardless of whether the Gulf
carrier has a facility in the area.

10. PetroCom also notes that it has
negotiated agreements with land-based
carriers in which both parties agreed to
use of the land formula. This is not an
argument for adopting the land formula
as an across-the-board rule. The
Commission found that land and Gulf
carriers had been using the existing
formulas and had been successful in
reaching negotiated agreements under
the existing framework. The

Commission consequently found that
changing the SAB definitions could lead
to one side or the other unilaterally
increasing their transmitter power under
the revised definitions, which could
upset existing agreements and create
new conflicts. Parties remain free to
negotiate alternative arrangements.
PetroCom’s current extension and co-
location agreements with land carriers
(where PetroCom has filed applications
showing a 32 dBUV/m contour) were the
end result of negotiations, rather than
the starting points.

11. PetroCom further argues that in
Petroleum Communications, Inc. v.
FCC, 22 F.3d 1164 (DC Cir. 1994)
(PetroCom), the DC Circuit Court
vacated the water formula, and
reinstated the original cellular rule that
defined reliable service, which was
based on a 39 dBUV/m contour.
Accordingly, PetroCom argues, it is
entitled under the “status quo” to a
signal strength of 39 dBuV/m at the
coastline, a significantly stronger signal
than either 28 or 32 dBuV/m. The
Commission disagrees with PetroCom’s
characterization of the effect of the
remand on this issue. The issue that the
Gulf carriers raised and which the DC
Circuit Court remanded was whether
the Gulf carriers should be limited to
areas of actual service in light of their
dependence on itinerant offshore
platforms as sites for their transmitters.
The Court held that the Commission
had not addressed why it was treating
land and Gulf carriers in the same
manner (i.e., limiting both land and Gulf
carriers to areas of actual service) even
though the Gulf carriers are dependent
on oil and gas rigs as transmitter sites.

12. Accordingly, the Court remanded
“this issue to the Commission with
instructions to vacate § 22.903(a) [now
§22.911(a)] insofar as it applies to [Gulf
of Mexico Service Area (GMSA)]
licensees pending reconsideration.”
Pending resolution of the remand, the
Commission adopted a note to
paragraph (a) of the rule, in which it
identified the status quo: “[U]ntil
further notice, the authorized CGSAs of
the cellular systems licensed to serve
the GMSA are those which were
authorized prior to January 11, 1993.”
The Commission believed then, and
continues to believe now that the
Court’s intent was to direct the
Commission to vacate only that portion
of former § 22.903(a) that limited Gulf
licensees’ CGSAs to their existing areas
of actual service—the only issue as to
which the Court was remanding—and
not to compel the Commission to also
vacate the formula it had adopted for
determining reliable service in the Gulf,
as to which no objection had been made
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and which played no role in defining
the previous CGSA which was
reinstated during the interim as a result
of the Court’s decision.

13. Following the PetroCom remand,
the Commission has applied the 28
dBuV/m water formula as the applicable
standard for Gulf carriers. This is
consistent with its policy that, to the
extent that Gulf carriers are allowed to
serve up to the boundary of the GMSA,
i.e., the shoreline, they are permitted to
operate at a height and power sufficient
to provide reliable service at the
shoreline. The use of the 39 dBuV/m
field strength by Gulf carriers is
inappropriate because it is clearly
counter to data submitted to the
Commission regarding the field strength
necessary for reliable service by either
land or water carriers. Indeed, carriers
other than PetroCom have understood
that the Gulf carriers were subject to the
water formula. For example, Bachow/
Coastel, the B-Block Gulf carrier,
engineered its systems using the water
formula as the applicable standard, and
entered into agreements based on that
formula.

B. “Hybrid” Formula Proposal

14. In the Gulf Report and Order, the
Commission declined to adopt its
proposal to create a Coastal Zone that
would encompass coastal waters in both
the Eastern and Western Gulf, and
proposed to develop a “hybrid”
propagation formula that would be used
by both land-based and Gulf carriers to
measure service area contours within
the Coastal Zone. The Commission
noted that the record reflected little
support for a hybrid formula, and found
that it would be difficult to establish a
single formula that would accurately
account for the variations in signal
propagation over both land and water.
The Commission finds no merit in
PetroCom’s contention that the
Commission erred in rejecting a hybrid
approach in favor of retaining the two-
formula approach. First, the proposal to
create a hybrid formula was linked to
the proposal to establish a Coastal Zone
that could be served by both land and
Gulf carriers, which the Commission
ultimately did not adopt. Once the
Commission decided to retain existing
rules rather than establish a Coastal
Zone in both the Eastern and Western
Gulf, there was no longer a need to
pursue development of a hybrid signal
propagation formula as previously
proposed. Second, the Commission
rejects PetroCom’s contention that there
was a sufficient record to justify, much
less compel, adoption of a hybrid
formula. Although there were indeed
some commenters who supported use of

a hybrid formula, others did not.
Moreover, few commenters actually
proposed specific technical criteria for
the development of such a formula, and
the Commission found that those who
did failed to provide the type of detailed
technical analysis or supporting data
(such as measurements) necessary to
support their proposals. Given these and
other factors, the Commission continues
to believe that a hybrid formula would
be very difficult to develop, and that the
benefits of such a formula do not
outweigh the costs and complications
involved in establishing and employing
one.

C. Regulatory Flexibility Act
Requirements

15. PetroCom argues that the
Commission violated the Regulatory
Flexibility Act (RFA) because its Initial
Regulatory Flexibility Analysis (IRFA)
did not describe the potential impact on
Gulf carriers of retaining the two-
formula approach. PetroCom further
argues that the Final Regulatory
Flexibility Analysis (FRFA) in the Gulf
Report and Order was flawed because it
did not contain a description of the
steps the Commission has taken to
minimize the significant economic
impact on the Gulf carriers of
continuing to allow land carriers to
utilize the land formula. PetroCom also
contends that the Commission was
required to include a statement in the
FRFA why proposals for the use of “an
equal strength rule” were rejected as
alternatives.

16. The RFA requires that agencies
evaluate the effect that new regulations
will have on small business entities. 5
U.S.C. 601 et seq. When proposing a
new rule, agencies must perform an
IRFA discussing the proposed new
rule’s impact on small entities. Further,
when adopting a final rule, the agency
must also perform a FRFA. The
Commission complied with these
requirements. PetroCom incorrectly
asserts that as part of the RFA process,
the Commission was required to analyze
the effects that retaining existing rules
would have on small entities. The
Commission’s decision to continue
applying existing rules was not a new
undertaking that falls under the
provisions of the RFA. Instead, after
reviewing alternatives, the Commission
determined that, in light of the
difficulties of adopting a single formula
that would apply in all cases, the
existing regulatory environment should
be retained because of the flexibility
provided by the Commission’s rules for
parties to enter into agreements that
would allow carriers to choose for
themselves which operating parameters

to apply. This decision did not require
additional discussion in the FRFA.

D. PetroCom Co-location Applications

17. In December 1992, the
Commission began accepting Phase II
applications for unserved area licenses
in the GMSA. However, following the
PetroCom remand, the Commission
suspended processing of these
applications pending reconsideration of
the Commission’s policies in the Gulf
region. Similarly, the Commission
ceased processing de minimis extension
requests along the Gulf coast due to
uncertainty regarding the rules for the
GMSA. In the Gulf Report and Order,
the Commission dismissed all pending
Phase II applications and extension
requests (as well as associated petitions
to deny). The Commission reasoned that
in light of length of time since the
applications had been filed, the fairest
and most efficient resolution was to
dismiss all pending applications and
allow the carriers to reapply. In
dismissing all pending Phase II and de
minimis extension applications,
however, the Commission erroneously
dismissed a number of PetroCom’s
applications that were filed pursuant to
agreements to co-license sites on land in
markets adjacent to the Gulf of Mexico.
A major goal of the Gulf Report and
Order was to encourage parties to reach
negotiated solutions to issues such as
coverage, capture, and roaming rates.
The policies set out in the Gulf Report
and Order were also aimed at ensuring
that existing contractual relationships
are not disturbed. The dismissal of
PetroCom’s applications based on
negotiated co-location agreements runs
counter to that goal. Accordingly, the
Commission reinstates the applications
cited in PetroCom’s petition to pending
status.

E. Clarification Regarding Extensions
Into the GMEZ

18. In the Gulf Report and Order, the
Commission gave the Gulf carriers full
flexibility to build, relocate, modify, and
remove offshore facilities throughout
the GMEZ without seeking prior
Commission approval or facing
competing applications. Further, the
Commission chose not to allow land
carriers to make de minimis extensions
into unserved areas of the GMEZ. The
Commission agrees with PetroCom that
the Commission’s rules as currently
worded may cause some confusion.
Accordingly, the Commission clarifies
that land-based carriers are precluded
from extending their SABs into any part
of the GMEZ, whether served by the
applicable Gulf carrier or not, without
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the Gulf carrier’s consent, and amends
rule §22.912 to reflect this fact.

F. Clarification of Phase II Licensing in
the GMSA

19. The Commission also clarifies, on
its own motion, the wording of
§22.911(a)(2) to remove confusion. In
the Gulf Report and Order, the
Commission amended §22.911(a)(2) in
order to reflect that areas of the GMCZ
would be subject to Phase II licensing
and open to all carriers. However,
§22.911(a)(2) in its current form may be
misread as applying only to the two
original Gulf (GMEZ) carriers. The
Commission therefore clarifies that the
rule applies to all cell sites actually
located in the GMSA (whether in the
GMEZ or GMCZ), and not just to GMEZ
carriers.

G. Grandfathering of Existing Gulf
Carrier Operating Parameters

20. PetroCom argues that it was
material error for the Commission not to
address an ex parte request made by
PetroCom in October 2001, proposing
that the Commission adopt a
grandfathering rule that preserves the
current operating parameters of all
facilities that existed as of April 17,
1997. PetroCom argues that current
operating parameters means the use of
32 dBuV/m contours as calculated using
the land formula at the coastline.
According to this proposal, all operating
parameters, including contour
extensions that cross the coastline
boundary, would be grandfathered using
the land formula. PetroCom’s proposal
would allow a carrier to modify or
construct a new site as long as any new
cross-boundary extensions (also
calculated using the land formula)
remain within the extension of the
originally grandfathered contour.

21. The Commission declines to
reconsider the grandfathering of existing
cellular facilities as proposed by
PetroCom. The Gulf Report and Order
did not affect any existing operating
parameters, including the use of the
land formula by Gulf carriers or cross-
boundary contours, that might have
resulted from such agreements.
However, while the Commission
grandfathered such existing operations,
it did not grant carriers, either land
carrier or Gulf carrier, a permanent right
to encroach across the coastline
boundary or the right to Gulf carriers to
calculate contours using the land
formula in the absence of agreements
permitting them to do so. As previously
discussed, the use of the land formula
by Gulf carriers has never been the
status quo for the Gulf carriers. Instead,
the Gulf carriers are required to operate

using the water formula, absent an
agreement with the applicable land
carrier.

H. Market Boundaries of Personal
Communications Service (PCS)
Licensees Adjacent to the Gulf of
Mexico Are Co-extensive With County
Boundaries

22. The Commission found in the Gulf
Report and Order that it was in the
public interest to allow land-based
CMRS carriers to extend their coverage
offshore, both to increase coverage and
service quality for land-based customers
along the coastline and to offer service
to coastal boating traffic. The
Commission further noted that the
geographic service area definitions used
for most non-cellular CMRS services—
including those for PCS—are based on
county boundaries, which typically
extend over water pursuant to state law.
Accordingly, the Gulf Report and Order
clarified that such Commission
licensing areas are co-extensive with the
county boundaries on which they are
based. The Commission also stated that
licensees could provide service
extending beyond county boundaries
and into the Gulf on a secondary basis
so long as they comply with the
technical limitations applicable to the
radio service and do not cause co-
channel or adjacent channel
interference to others.

23. VoiceStream Wireless Corp.
(VoiceStream) argues that the Gulf
Report and Order erroneously reduced
the rights of existing PCS licensees
along the Gulf coast to provide service
extending out into the Gulf.
VoiceStream and other commenters
assert that by defining PCS licensing
areas as co-extensive with county
boundaries, allowing carriers to provide
service in the Gulf beyond county
boundaries only on a secondary basis,
and leaving open the possibility of
licensing separate PCS markets in the
Gulf at a later date, the Gulf Report and
Order has arbitrarily reduced the rights
of existing PCS licensees. VoiceStream
contends that PCS licensees bordering
the Gulf should be expressly authorized
to serve the entire Gulf area on a
primary basis, and that the Commission
should be precluded from establishing a
separate PCS licensing area for the Gulf.
Alternatively, VoiceStream requests that
if the Commission concludes that PCS
licensing areas along the Gulf coast are
limited to county boundaries, the
Commission should redefine the market
area boundaries of PCS licensees
extending into the Gulf based on the
federally-defined Exclusive Economic
Zone (EEZ) which extends 200 nautical
miles into the Gulf of Mexico.

24. The Commission has clearly stated
in its rules and proceedings that PCS is
licensed using Major Trading Areas
(MTAs) and Basic Trading Areas
(BTAs), as defined in the Rand McNally
Commercial Atlas and Marketing Guide.
See Rand McNally, 1992 Commercial
Atlas & Marketing Guide, 123rd Edition,
1992 (Rand McNally). Similarly, the
PCS technical rules regarding field
strength limits at licensing area borders
do not entitle licensees to extend service
on a primary basis beyond the licensing
areas specified on their authorizations.
Nothing in the Commission’s rules
indicates that carriers may serve areas
outside of their markets on a primary
basis simply because there is no
adjacent licensee. To the contrary, the
Commission’s rules state that the
holding of an authorization does not
create any rights beyond the terms,
conditions and period specified in the
authorization. The Commission rejects
the argument that its conclusions
represent a ‘“‘reduction” in the rights of
PCS licensees, because primary rights to
serve the Gulf beyond county
boundaries were never granted as part of
those licenses. The Commission also
rejects the argument that it should grant
land-based PCS licensees primary rights
to serve the Gulf because PCS bidders
allegedly relied on the lack of a separate
PCS Gulf licensee in setting their bids.
The Commission previously rejected a
similar argument that bidders for
Multipoint Distribution Service licenses
along the Gulf coast could reasonably
assume that there was no prospect of
future licensing of the service in the
Gulf. See Amendment of Parts 21 and 74
of the Commission’s Rules With Regard
to Licensing in the Multipoint
Distribution Service and in the
Instructional Television Fixed Service
for the Gulf of Mexico, Notice of
Proposed Rulemaking, WT Docket No.
02—-68, RM-9718, 67 FR 35083 (May 17,
2002). Finally, the Commission sees no
basis to adopt VoiceStream’s request
that the Commission change the
geographic market definitions in PCS to
extend existing Gulf coast markets 200
nautical miles into the Gulf based on the
federally-defined Exclusive Economic
Zone. The Commission adopted the
specific market areas for PCS in 1993
after much debate over which type of
service area is the most appropriate, and
has repeatedly affirmed its decision to
use such market areas on
reconsideration.

II1. Procedural Matters

A. Supplemental FRFA Certification

25. The RFA requires that a regulatory
flexibility analysis be prepared for
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rulemaking proceedings, unless the
agency certifies that ““the rule will not
have a significant economic impact on
a substantial number of small entities.”
5 U.S.C. 605(b). The RFA generally
defines “small entity” as having the
same meaning as the terms ‘“‘small
business,” “small organization,”” and
“small governmental jurisdiction.” 5
U.S.C. 601(b). In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. 5 U.S.C.
601(3) (incorporating by reference the
definition of “small business concern”
in the Small Business Act, 15 U.S.C.
632). A small business concern is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration. As
required by the RFA, a FRFA was
incorporated in the Gulf Report and
Order. This Supplemental Final
Regulatory Flexibility Analysis is
limited to matters raised on
reconsideration.

26. Because this decision affects only
the small number of carriers providing
cellular service along the coastline
adjacent to the Gulf of Mexico, the
Commission concludes that this action
will not affect a substantial number of
small businesses. Further, the Order on
Reconsideration affirms or codifies
decisions previously made in the Gulf
Report and Order. Accordingly, the
Commission certifies that this decision
will not have a significant economic
impact on a substantial number of small
entities. The Commission will send a
copy of the Order on Reconsideration
including a copy of this certification, in
a report to Congress pursuant to the
Congressional Review Act of 1996. See
5 U.S.C. 801(a)(1)(A). In addition, the
Order on Reconsideration and this
certification will be sent to the Chief
Counsel for Advocacy of the Small
Business Administration, and will be
published in the Federal Register. In
this order, the Commission affirms the
decision in the Gulf Report and Order
to use different formulas for predicting
the propagation of cellular signals over
land and over water as the basis for
determining the SABs of land-based and
water-based cell sites in the Gulf of
Mexico area. The Commission also
affirms that the market boundaries of
PCS licensees adjacent to the Gulf of
Mexico are co-extensive with county
boundaries. The Commission also
amends rule § 22.912 to codify the
Commission’s decision in the Gulf
Report and Order that a land carrier
may not extend its SABs into any part

of the GMEZ, served or unserved,
without the Gulf carrier’s consent.
Further, the Commission clarifies
language in § 22.911(a)(2) to more
accurately reflect a rule change made in
the Gulf Report and Order.

B. Paperwork Reduction Act Analysis

27. This Order on Reconsideration has
been analyzed with respect to the
Paperwork Reduction Act of 1995, Pub.
L. 104-13, and found to impose no new
or modified reporting and
recordkeeping requirements or burdens
on the public.

IV. Ordering Clauses

28. Pursuant to sections 1, 4(i), 4(j),
and 405 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i),
154(j), and 405, and § 1.429 of the
Commission’s rules, 47 CFR 1.429, the
April 3, 2002 Petition for Partial
Reconsideration filed by Petroleum
Communications, Inc., is denied in part
and granted in part.

29. The February 22, 2002 Petition for
Reconsideration filed by Petroleum
Communications, Inc., is granted, and
that File Nos. 02590—-CL-97, 02593—-CL—
97, 02594-CL-97, 02595—CL-97, 02596—
CL-97, 02600—-CL—-P2-97, and 02407—-
CL-P2-97 are reinstated and placed in
pending status.

30. The Petition for Reconsideration
filed by VoiceStream Wireless
Corporation is denied.

31. The rule changes set forth below
will become effective September 15,
2003.

List of Subjects in 47 CFR Part 22
Public Mobile Services.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

» For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 22 as
follows:

PART 22—PUBLIC MOBILE SERVICES

» 1. The authority citation for part 22
continues to read as follows:

Authority: 47 U.S.C. 154, 222, 303, 309 and
332.

= 2. Section 22.911 is amended by

revising paragraph (a)(2) to read as
follows:

§22.911 Cellular geographic service area.
* * * * *

(a] * * %

(2) The distance from a cell
transmitting antenna located in the Gulf

of Mexico Service Area (GMSA) to its
SAB along each cardinal radial is
calculated as follows:

d = 6.895 x h030 x po.15
Where:

d is the radial distance in kilometers
h is the radial antenna HAAT in meters
p is the radial ERP in Watts

* * * * *

= 3. Section 22.912 is amended by
revising paragraphs (a) and (b) to read as
follows:

§22.912 Service area boundary
extensions.
* * * * *

(a) De minimis extensions. Except as
otherwise provided in paragraphs (b)
and (d) of this section, SABs may be
extended into adjacent cellular markets
if such extensions are de minimis, are
demonstrably unavoidable for technical
reasons of sound engineering design,
and do not extend into the CGSA of any
other licensee’s cellular system on the
same channel block, any part of the Gulf
of Mexico Exclusive Zone (GMEZ), or
into any adjacent cellular market on a
channel block for which the five year
build-out period has expired.

(b) Contract extensions. Except as
otherwise provided in paragraph (d) of
this section, cellular system licensees
may enter into contracts to allow SAB
extensions as follows:

(1) The licensee of any cellular system
may, at any time, enter into a contract
with an applicant for, or licensee of, a
cellular system on the same channel
block in an adjacent cellular market, to
allow one or more SAB extensions into
its CGSA only (not into unserved area).

(2) The licensee of the first authorized
cellular system on each channel block
in the Gulf of Mexico Service Area
(GMSA) may enter into a contract with
an applicant for, or licensee of, a
cellular system on the same channel
block in an adjacent cellular market or
in the Gulf of Mexico Coastal Zone
(GMCZ), to allow one or more SAB
extensions into the Gulf of Mexico
Exclusive Zone.

(3) The licensee of the first authorized
cellular system on each channel block
in each cellular market may enter into
a contract with an applicant for or
licensee of a cellular system on the same
channel block in an adjacent cellular
market, to allow one or more SAB
extensions into its CGSA and/or
unserved area in its cellular market,

during its five year build-out period.
* * * * *

[FR Doc. 03-18095 Filed 7-16-03; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[WT Docket No. 99-87; RM—9332; FCC 03—
34]

Implementation of Sections 309(j) and
337 of the Communications Act of 1934
as Amended and Promotion of
Spectrum Efficient Technologies on
Certain Part 90 Frequencies

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document the Federal
Communications Commission (FCC)
amends its rules to include a long-term
schedule for the migration of Private
Land Mobile Radio (PLMR) systems,
using frequencies in the 150-174 MHz
and 421-512 MHz bands, to narrowband
technology. Review of the FCC’s
equipment certification rules and the
record revealed a slower pace to
narrowband technology than is desired.
Therefore, the FCC amended its rules to
encourage spectral efficiency in the
shared PLMR bands and to facilitate
timely transition to narrowband
technology in the shared PLMR bands.
These amendments to the FCC’s rules
are intended to produce more efficient
use of PLMR spectrum in the 150-174
MHz and 421-512 MHz bands.
DATES: Effective September 15, 2003.
FOR FURTHER INFORMATION CONTACT:
Karen Franklin, Esq. Public Safety and
Private Wireless Division, Wireless
Telecommunications Bureau, Federal
Communications Commission,
Washington, DC 20554, at (202) 418—
0680, TTY (202) 418-7233, or via E-mail
at kfrankli@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the FCC’s Report and
Order, FCC 03-34, adopted on February
25, 2003, and released on February 12,
2003. The full text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the FCC’s copy contractor, Qualex
International, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554.
The full text may also be downloaded
at: www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
bmillin@fcc.gov.

1. The major decisions adopted in the
Order are as follows. The Order:

 Prohibits the filing of applications
for new operations using 25 kHz

channels, beginning six months after
publication of the Order in the Federal
Register.

 Prohibits any modification
applications that expand the authorized
contour of an existing station if the
bandwidth for transmissions specified
in the modification application is
greater than 12.5 kHz, beginning six
months after publication of the Order in
the Federal Register.

 Prohibits the certification of any
equipment capable of operating at one
voice path per 25 kHz of spectrum, i.e.
equipment that includes a 25 kHz mode,
beginning January 1, 2005.

* Prohibits the manufacture and
importation of any 150-174 MHz and
421-512 MHz band equipment that can
operate on a 25 kHz bandwidth,
beginning January 1, 2008.

» Imposes deadlines for migration to
12.5 kHz technology for PLMRS systems
operating in the 150-174 MHz and 421-
512 MHz bands. The deadlines are:
January 1, 2013 for non-public safety
systems, and January 1, 2018 for public
safety systems.

Procedural Matters

A. Regulatory Flexibility Act Analyses

2. As required by the Regulatory
Flexibility Act (RFA), see 5 U.S.C. 604,
the FCC has prepared a Final Regulatory
Flexibility Analysis of the possible
impact of the rule changes contained in
this Order on small entities. The Final
Regulatory Flexibility Act analysis is set
forth further. The FCC’s Consumer
Information Bureau, Reference
Information Center, will send a copy of
this Order including the Final to the
Chief Counsel for Advocacy of the Small
Business Administration.

B. Paperwork Reduction Act of 1995
Analysis

3. This Order does not contain any
new or modified information collection.
Therefore, it is not subject to the
requirements for a paperwork reduction
analysis, and we have not performed
one.

Final Regulatory Flexibility Analysis

4. As required by the Regulatory
Flexibility Act (RFA), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Order in WT
Docket 99-87. This present Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA.

A. Reason for, and Objectives of, the
Order

5. The Order adopts rules to promote
the transition to narrowband technology
in bands 150-174 MHz and 421-512
MHz. Specifically, the FCC amends its

rules to impose a deadline for migration
to 2.5 kHz technology for non-public
safety PLMRS systems operating on
those bands, beginning January 1, 2013
and for public safety systems operating
on those bands, beginning January 1,
2018. In addition, the FCC amends its
rules to prohibit the certification of any
equipment capable of operating at one
voice path per 25 kHz of spectrum, i.e.,
multi-mode equipment that includes a
25 kHz mode, beginning January 1,
2005. The FCC also prohibits the
manufacture and importation of 25 kHz
equipment (including multi-mode
equipment that can operate on a 25 kHz
bandwidth) beginning January 1, 2008.
The FCC amends its rules to prohibit
any applications for new operations
using 25 kHz channels beginning six
months after notice of the Order is
published in the Federal Register.
Further, the FCC amends its rules to
prohibit any modification applications
that expand the authorized contour of
an existing licensee if the bandwidth
subject to the modification application
is greater than 12.5 kHz, beginning six
months after notice of the Order is
published in the Federal Register.
These actions will effect a transition to
a narrowband channel plan. The
resulting gain in efficiency will ease
congestion on the PLMRS channels in
these bands.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

6. No comments or reply comments
were filed in direct response to the
IRFA. The FCC has, however, reviewed
the general comments that may impact
small businesses. Much of the potential
impact on small businesses arises from
the mandatory migration to 12.5 kHz
technology beginning on January 1,
2013, the ban on importation and
manufacture of 25 kHz equipment after
January 1, 2008 and the freeze on new
25 kHz applications. The costs
associated with replacement of current
systems were cited in opposition to
mandatory conversion proposals.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Apply

7. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted. The RFA generally
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” ‘“‘small organization,’
and “small governmental jurisdiction.”
In addition, the term ‘““small business”
has the same meaning as the term

s
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“small business concern” under the
Small Business Act. A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” Nationwide, as of
1992, there were approximately 275,801
small organizations.

8. The rule changes effectuated by this
Order apply to licensees and applicants
of private land mobile frequencies in the
150-174 MHz and 421-512 MHz bands,
and to manufactures of radio
equipment.

9. Private Land Mobile Radio. PLMR
systems serve an essential role in a vast
range of industrial, business, land
transportation and public service
activities. These radios are used by
companies of all sizes that operate in all
U.S. business categories. Because of the
vast array of PLMR users, the FCC had
not developed, nor would it be possible
to develop, a definition of small entities
specifically applicable to PLMR users.
For the purpose of determining whether
a licensee is a small business as defined
by the Small Business Administration
(SBA), each licensee would need to be
evaluated within its own business area.
The FCC'’s fiscal year 1994 annual report
indicates that, at the end of fiscal year
1994, there were 1,087,276 licensees
operating 12,481,989 transmitters in the
PLMR bands below 512 MHz. Further,
because any entity engaged in a
commercial activity is eligible to hold a
PLMR license, these rules could
potentially impact every small business
in the U.S.

10. Public Safety. Public safety radio
services include police, fire, local
governments, forestry conservation,
highway maintenance, and emergency
medical services. The SBA rules contain
a definition for small radiotelephone
(wireless) companies, which encompass
business entities engaged in
radiotelephone communications
employing no more that 1,500 persons.
There are a total of approximately
127,540 licensees within these services.
Governmental entities as well as private
businesses comprise the licensees for
these services. The RFA also includes
small governmental entities as a part of
the regulatory flexibility analysis.
“Small governmental jurisdiction”
generally means “governments of cities,
counties, towns, townships, villages,
school districts, or special districts, with
a population of less than 50,000.” As of
1992, there were approximately 85,006

such jurisdictions in the United States.
This number includes 38,978 counties,
cities and towns; of these, 37,566, or 96
percent, have populations of fewer than
50,000. The Census Bureau estimates
that this ratio is approximately accurate
for all governmental entities. Thus, of
the 85,006 governmental entities, the
FCC estimates that 81,600 (96 percent)
are small entities.

11. Equipment Manufacturers. We
anticipate that at least six radio
equipment manufacturers will be
affected by our decisions in this
proceeding. According to the SBA’s
regulations, a radio and television
broadcasting and communications
equipment manufacturer must have 750
or fewer employees in order to qualify
as a small business concern. Census
Bureau data indicate that there are 858
U.S. firms that manufacture radio and
television broadcasting and
communications equipment, and that
778 of these firms have fewer than 750
employees and would therefore be
classified as small entities.

D. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

12. This Order adopts rules to
promote the transition to narrowband
technology for private land mobile
licensees, in the 150-174 MHz and 421—
512 MHz bands. In particular,
applications for operations on 25 kHz
equipment will no longer be accepted
six months after publication of this item
in the Federal Register. Additionally,
modification applications that expand
the authorized contour of an existing
licensee if the bandwidth subject to the
modification application is greater than
12.5 kHz will be prohibited beginning
six months after publication of this item
in the Federal Register. On January 1,
2005, certification will not be afforded
any equipment capable of operating at
one voice path per 25 kHz of spectrum.
Further, this Order amends the FCC’s
current rules to prohibit the importation
or manufacture of 25 kHz-only
equipment beginning on January 1,
2008. All equipment utilized in non-
public safety systems on or after January
1, 2018 must utilize a maximum
channel bandwidth of 12.5 kHz. Lastly,
all equipment utilized in public safety
systems on or after January 1, 2018 must
utilize a maximum channel bandwidth
of 12.5 kHz.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

13. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its

proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

14. The FCC adopted rules in this
Order upon consideration of the
economic burden on small businesses.
For instance, many commenters
supported adoption of rules that would
require conversion to 12.5 kHz
equipment as early as January 1, 2005.
Such a proposal fails to give any
consideration to the amortization and
life-span of current equipment and the
resources available to small entities.
Rather than require small business
licensees to convert its system to 12.5
kHz or equivalent technology beginning
on January 1, 2005, the FCC delays
mandatory migration to 12.5 kHz or
equivalent technology until January 1,
2013 for non-public safety PLMR
systems and until January 1, 2018 for
public safety systems. Similarly, the
rule changes permit modification to
existing licensees, while the comments
did not reflect such a consideration. The
Order rejected a phased approach that
would have burdened licensees to
determine which market and which date
applied to them. Although the FCC also
takes intermediary steps to promote
migration to 12.5 kHz equipment, it
notes that none of the intermediary
steps require the incumbent to
immediately cease use of 25 kHz
equipment. Exemption from coverage of
the rule changes for small businesses
would frustrate the purpose of the rule,
i.e., migration to more efficient
spectrum use, and facilitate continued
inefficient use of spectrum.

15. Report to Congress: The FCC will
send a copy of this Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996, see 5 U.S.C. 801(a)(1)(A). In
addition, the FCC will send another
copy of the Order, including the FRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the Order and FRFA (or summaries
thereof) will also be published in the
Federal Register. See 5 U.S.C. 604(b).

Ordering Clauses

16. Accordingly, pursuant to sections
1, 2, 4(i), 5(c), 7(a), 11(b), 301, 302, 303,
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307, 308, 309(j) , 310, 312a, 316, 319,
323, 324, 332, 333, 336, 337, and 351 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
155(c), 157(a), 161(b), 301, 302, 303,
307, 308, 309(j), 310, 312a, 316, 319,
323, 324, 332, 333, 336, 337, and 351,
the Balanced Budget Act of 1997, Public
Law Number 105-33, Title III, 111 Stat.
251 (1997), and §§1.421 and 1.425 of
the FCC’s rules, 47 CFR 1.421 and 1.425,
it is ordered that the Second Report and
Order is hereby adopted.

17. It is further ordered that part 90
of the FCC’s rule is amended as set forth
in the rule changes, and that these rules
shall be effective September 15, 2003.

18. The Motion to Accept
Supplemental Comments submitted by

Industrial Telecommunications
Association, Inc. is granted.

List of Subjects in 47 CFR Part 90

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

Rule Changes
» For the reasons discussed in the

preamble the FCC proposes to amend 47
CFR part 90 as follows:

PuBLIC SAFETY POOL FREQUENCY TABLE

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

» The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r)
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

= 1. Section 90.20 is amended by
removing limitation 27 in the table of
paragraph (c)(3) from the following
frequencies and by revising paragraphs
(d)(27) and (d)(30) to read as follows:

§90.20 Public Safety Pool.
* * * * *
(C) * x %
(3) * *x %

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
150.7825 ...oviiiiiiiiiiee e e G0 e e et PM

* * * * * * *
151.0025 ...oooiiiiieiic e e O i 28 s PH

* * * * * * *
1510175 i e O e 28 PH

* * * * * * *
151.0325 ..oiiieeieeee e e O e 28 PH

* * * * * * *
151.0475 oo e O i 28 PH

* * * * * * *
151.0625 ..ooviiiiiiieeee e e O i 28 PH

* * * * * * *
151.0775 i e O i 28 PH

* * * * * * *
151.0925 ...oiiiiieee e e O i 28 s PH

* * * * * * *
1511075 i e O i 28 PH

* * * * * * *
151.1225 oo e O i 28 PH

* * * * * * *
1511375 oo e O i 28, 80 i PH

* * * * * * *
151.1525 oo e O i 28 PO

* * * * * * *
1511675 i e O i 28 PO

* * * * * * *
1511825 i e O i 28 PO

* * * * * * *
1511975 i e O i 28 PO

* * * * * * *
151.2125 oo e O i 28 s PO

* * * * * * *
151.2275 oo e O i 28 PO

* * * * * * *
151.2425 oo e O i 28 PO

* * * * * * *
151.2575 oo e O i 28 PO

* * * * * * *
151.2725 oo e O i 28 PO

* * * * * * *
151.2875 oo e O i 28 PO

* * * * * * *
151.3025 ..ooiiiieieee e e O i 28 PO

* * * * * * *
151.3175 oo e O i 28 PO

* * * * * * *
151.3325 oo e O i 28 PO

* * * * * * *
151.3475 oo e O i 28 PO
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PuBLIC SAFETY POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
151.3625 oo [0 o T PSRRI 28 PO

* * * * * * *
151.3775 oo O o 28 PO

* * * * * * *
151.3925 i s O oo 28 PO

* * * * * * *
151.4075 oo O oo 28 PO

* * * * * * *
1514225 oo e O e 28 e PO

* * * * * * *
1514375 e e O e 28 e PO

* * * * * * *
151.4525 i QO oo 28 PO

* * * * * * *
1514675 oo O o 28 PO

* * * * * * *
151.4825 oo O oo 28 PO

* * * * * * *
151.4975 oo O oo Ty 28 i, PO

* * * * * * *
1537475 i e o o TSR SPSTSPNt PX

* * * * * * *
153.7625 ..o e o o TS SSSPt PX

* * * * * * *
A53.77T5 oo o o PSPPI PF

* * * * * * *
153.7925 i o o PSRRI PX

* * * * * * *
153.8075 oo (o o TSP P TR PRRPPPPPP PX

* * * * * * *
153.8225 i (o o TSP T RSP PPPPP PX

* * * * * * *
153.8375 oo e O e Bl PF

* * * * * * *
153.8525 ..ot e o o TS SSSSSRt PX

* * * * * * *
153.8675 ooiiiiiiiie o o PSRRI PX

* * * * * * *
153.8825 i o o PSRRI PX

* * * * * * *
153.8975 i (o o TP PP URRRP PP PX

* * * * * * *
153.9125 i (o o TR USSP T PRSPPI PX

* * * * * * *
153.9275 oot e o o TSSOt PX

* * * * * * *
153.9425 .o e o o TSSOt PX

* * * * * * *
153.9575 it e o o TSSOt PF

* * * * * * *
153.9725 oo e o o TSSOt PX

* * * * * * *
153.9875 oot e o o TSSOt PX

* * * * * * *
154.0025 ..ooviiiiieiiii s e o o TSSOt PX

* * * * * * *
154.0175 oo e o o TSSOt PX

* * * * * * *
154.0325 ..o e o o TSSOt PX

* * * * * * *
154.0475 ..o e O e 28 PX

* * * * * * *
154.0625 ...oviiiiiiiiiii s e O e 28 PX

* * * * * * *
154.0775 e e O e 28 PF

* * * * * * *
154.0925 ..ooiiiiiiiii s e O e 28 PX

* * * * * * *
1541075 oiiiiiieeieee s e O e 28 PX

* * * * * * *

154.1225 .o O e 28 PX
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PuBLIC SAFETY POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
154.1375 oo [0 o T PSRRI 28 PF

* * * * * * *
154.1525 i O o 28 PF

* * * * * * *
1541675 ooooeiiiiiieieee O oo 28 PF

* * * * * * *
154.1825 oo O oo 28 PF

* * * * * * *
1541975 i e O e 28 e PF

* * * * * * *
154.2125 ..o e O e 28 e PF

* * * * * * *
154.2275 oo QO oo 28 PF

* * * * * * *
154.2425 .o O o 28 PF

* * * * * * *
154.2575 oo O oo 28 PF

* * * * * * *
154.2725 oo O oo 19, 28 PF

* * * * * * *
1542875 oo e O e 19, 28 i PF

* * * * * * *
154.3025 ..oiiiiiieeieee e e O e 19, 28 e PF

* * * * * * *
154.3175 oo QO oo 28 PF

* * * * * * *
154.3325 i O o 28 PF

* * * * * * *
154.3475 oo O oo 28 PF

* * * * * * *
154.3625 ..ooiiiiieiiie O oo 28 PF

* * * * * * *
1543775 oo s e O e 28 PF

* * * * * * *
154.3925 ..ot e O e 28 e PF

* * * * * * *
154.4075 .ooooiiiiiiiiiieee [0 o T PSRRI 28 PF

* * * * * * *
154.4225 oo O o 28 PF

* * * * * * *
1544375 oo O oo 28 PF

* * * * * * *
154.4525 oo O oo 28,80 .o PF

* * * * * * *
154.6575 .oovriiiieiiieci s e o o TSRS PP

* * * * * * *
154.6725 ..ovviiiieeiieiieee s e O e 16 e PP

* * * * * * *
154.6875 ..ooviiiieiiiiiiiete s e O e 16 e PP

* * * * * * *
1547025 ..o e O e 16 e PP

* * * * * * *
1547175 oo o o TSRS PP

* * * * * * *
1547325 oo e o o TSRS PP

* * * * * * *
1547475 oo o o TSRS PP

* * * * * * *
1547625 ..o e o o TSRS PP

* * * * * * *
A54.7TT5 oo o o TSRS PP

* * * * * * *
1547925 oo e o o TSRS PP

* * * * * * *
154.8075 ..ovviiiieeiieiiiieece s e o o TSRS PP

* * * * * * *
154.8225 ..o e o o TSRS PP

* * * * * * *
154.8375 oo e o o TSRS PP

* * * * * * *

154.8525 ..o e G0 e e e PP
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PuBLIC SAFETY POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
154.8675 ..coooiiieiiiiiie o o PRSPPI PP

* * * * * * *
154.8825 ..o o o PP RPR PP PP

* * * * * * *
154.8975 oo (o o T PO PP TRRRRPPPPPP PP

* * * * * * *
154.9125 oo O oo 2B PP

* * * * * * *
154.9275 oo e O e 16 oo PP

* * * * * * *
154.9425 ..o e O e 16 e PP

* * * * * * *
154.9575 oo o o PSRRI PP

* * * * * * *
154.9725 oo o o PSRRI PX

* * * * * * *
154.9875 ooooiiiiiieeee (o o TP P PTRRRR PRI PX

* * * * * * *
155.0025 ..ooiiiiieie (o o TP TRRSP PRI PX

* * * * * * *
155.0175 i e o o TSRSt PP

* * * * * * *
155.0325 .ot e o o TSRSt PX

* * * * * * *
155.0475 oo o o PP RRR PP PX

* * * * * * *
155.0625 ..cooiiiiiiiee o o PSRRI PX

* * * * * * *
155.0775 oo (o o TP P PTRRRR PRI PP

* * * * * * *
155.0925 ..o (o o TSSO URRR PP PX

* * * * * * *
155.1075 oiiiiiiee s e o o T BRSSPt PX

* * * * * * *
155.1225 oo e o o TSSOt PX

* * * * * * *
155.1375 oo o o PSRRI PP

* * * * * * *
155.1525 i o o PP RRR PP PX

* * * * * * *
155.1675 ooiiiiiiiiieee e O o J0 PS

* * * * * * *
155.1825 oo O oo d0 PS

* * * * * * *
155.1975 i e o o TSRSt PP

* * * * * * *
155.2125 i e O e L0 e PS

* * * * * * *
155.2275 oo s e O e L0 e PS

* * * * * * *
155.2425 .o s e O e L0 e PS

* * * * * * *
155.2575 ot e o o TSRSt PP

* * * * * * *
155.2725 oot e O e L0 e PS

* * * * * * *
155.2875 oo e O e L0 e PS

* * * * * * *
155.3025 .oiiiiiieiiies aee O e L0 e PS

* * * * * * *
155.3175 i e o o TSSOt PP

* * * * * * *
155.3325 ooiiieeeeee e e o[ TS 38, 39 e PM

* * * * * * *
155.3475 oo e O e 39, 40 i PM

* * * * * * *
155.3625 ..ooiiieieieeeene e e o[ TS 38, 39 s PM

* * * * * * *
1553775 i e o o TSSOSOt PP

* * * * * * *

155.3925 ..o O o 38,39 PM



42302 Federal Register/Vol. 68, No. 137/ Thursday, July 17, 2003/Rules and Regulations

PuBLIC SAFETY POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
155.4075 oo [0 o T PSRRI 38,39 PM

* * * * * * *
155.4225 i o o PP RPR PP PP

* * * * * * *
155.4375 oo (o o TSP P TR PPPPPP PP

* * * * * * *
155.4525 i O oo 2B PP

* * * * * * *
155.4675 ..ooviiiiieiiii s e O e 16 oo PP

* * * * * * *
155.4825 ..o e O e AL o PP

* * * * * * *
155.4975 oo o o PSRRI PP

* * * * * * *
155.5125 i O oo LB PP

* * * * * * *
155.5275 oo s [0 o) S USSP P RS PPPPPP PP

* * * * * * *
155.5425 i (o o T O PUT RPN PP

* * * * * * *
155.5575 i o o TSR SPSTSPNt PP

* * * * * * *
155.5725 oo e o o TS SSSPt PP

* * * * * * *
155.5875 oo o o PSPPI PP

* * * * * * *
155.6025 ..o o o PSRRI PP

* * * * * * *
155.6175 i (o o TSP P TR PRRPPPPPP PP

* * * * * * *
155.6325 oo (o o TSP T RSP PPPPP PP

* * * * * * *
155.6475 oovviiiieeieee s e o o TSRSt PP

* * * * * * *
155.6625 ...oviiiieeiiiiiee s aeee o o TS SSSSSRt PP

* * * * * * *
155.6775 oo o o PSRRI PP

* * * * * * *
155.6925 .o o o PSRRI PP

* * * * * * *
155.7075 oo (o o TP PP URRRP PP PP

* * * * * * *
155.7225 oo (o o TR USSP T PRSPPI PX

* * * * * * *
155.7375 i e o o TSSOt PP

* * * * * * *
155.7525 oot e O e 80, 83 PX

* * * * * * *
155.7675 oo e o o TSRS PX

* * * * * * *
155.7825 oo e o o TSRS PX

* * * * * * *
155.7975 i e o o TSRS PP

* * * * * * *
155.8125 ..ot e o o TSRS PX

* * * * * * *
155.8275 oo e o o TSRS PX

* * * * * * *
155.8425 ..o e o o TSRS PX

* * * * * * *
155.8575 oiiiiiiiiei s e o o TSRS PP

* * * * * * *
155.8725 oo e o o TSRS PX

* * * * * * *
155.8875 ..oviiiiieeiieii s e o o TSRS PX

* * * * * * *
155.9025 ..oiiiiiiiiiii s e o o TSRS PX

* * * * * * *
155.9175 i e o o TSRS PP

* * * * * * *

155.9325 . e G0 e e e e PX
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PuBLIC SAFETY POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
155.9475 i o o PRSPPI PX

* * * * * * *
155.9625 ..o o o PP RPR PP PX

* * * * * * *
155.9775 oo (o o T PO PP TRRRRPPPPPP PP

* * * * * * *
155.9925 i (o o TR USSP TRRSOPPPPP PX

* * * * * * *
156.0075 ..ovviiiieeiiiiiieee s e o o TSRSt PX

* * * * * * *
156.0225 ..ooiiiiieeiee s e o o TSR SSSTSRt PX

* * * * * * *
156.0375 oooiiiiiiiiee o o PSRRI PP

* * * * * * *
156.0525 oo s o o PSRRI PH

* * * * * * *
156.0675 .ooooeiiiiiieeeeeee (o o TP P PTRRRR PRI PH

* * * * * * *
156.0825 ..o (o o TP TRRSP PRI PH

* * * * * * *
156.0975 ..oviiiiieiiii s e o o TSRSt PP

* * * * * * *
156.1125 ..o aee o o TSRSt PH

* * * * * * *
156.1275 oo o o PP RRR PP PH

* * * * * * *
156.1425 oo s o o PSRRI PH

* * * * * * *
156.1575 i s (o o TP P PTRRRR PRI PP

* * * * * * *
156.1725 oo (o o TSSO URRR PP PH

* * * * * * *
156.1875 .oovriiiiie i e o o T BRSSPt PH

* * * * * * *
156.2025 ..oiiiiiieeieee e e o o TSSOt PH

* * * * * * *
156.2175 oo o o PSRRI PP

* * * * * * *
156.2325 i o o PP RRR PP PH

* * * * * * *
158.7375 oo (o o T USSP PRRPR PRI PP

* * * * * * *
158.7525 oo (o o TP TRRUOPPPPP PX

* * * * * * *
158.7675 .ovviiiiee it e o o TSRSt PX

* * * * * * *
158.7825 ..o e o o TSRSt PX

* * * * * * *
158.7975 oot e o o TSRSt PP

* * * * * * *
158.8125 ..oiiiiiiiiiis aee o o TSRSt PX

* * * * * * *
158.8275 ..ot e o o TSRSt PX

* * * * * * *
158.8425 ..ot e o o TSRSt PX

* * * * * * *
158.8575 ..oiiiiiieiiiiiie s e o o TSRSt PP

* * * * * * *
158.8725 ..ovviiiieeiee s e o o TSSOt PX

* * * * * * *
158.8875 ..ovriiiieeiieiiee s e o o TSSOt PX

* * * * * * *
158.9025 ...iiiiiiiiiii s e o o TSSOt PX

* * * * * * *
158.9175 .o e o o TSSOt PP

* * * * * * *
158.9325 .ot e o o TSSOt PX

* * * * * * *
158.9475 ..o e o o TSSOt PX

* * * * * * *

158.9625 ... G0 e e e e PX
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PuBLIC SAFETY POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
158.9775 oo e G0 e e et PP

* * * * * * *
158.9925 ..o e D0 e et PH

* * * * * * *
159.0075 ..ooiiiiiiiieiiee e e G0 e ettt PH

* * * * * * *
159.0225 ..ooiiiiiee e e D0 e et re e PH

* * * * * * *
159.0375 .ooiiiiiiiieeee e e [0 [ T T PO O TP PP P PR PP VPPPURPON PP

* * * * * * *
159.0525 ..ooiiiiiieeee e e D0 e et e PH

* * * * * * *
159.0675 .eoiiiiiiiiiiiiee e e G0 e ettt PH

* * * * * * *
159.0825 ...oviiiieeeee e e D0 e et ne e PH

* * * * * * *
159.0975 .ooiiiiiiiiee e e G0 e ettt PP

* * * * * * *
159.1125 oo e O i A3 PH

* * * * * * *
1591275 i e O i A3 PH

* * * * * * *
159.1425 ..o e O i A3 PH

* * * * * * *
159.1575 i e G0 e e et PP

* * * * * * *
159.1725 oo e O e A3 PH

* * * * * * *
159.1875 i e G0 e et PH

* * * * * * *
159.2025 ..ooviiiiieeeee e e o[ T TR P TP PR PR PRPPRPRPI PH

* * * * * * *
159.2175 i e G0 e e e PP

* * * * * * *
159.2325 ..o e G0 e e et PO

* * * * * * *
159.2475 ..oviiiiieeee e e O i AB e PO

* * * * * * *
159.2625 ...oiiiiiiiee e e O i AB PO

* * * * * * *
159.2775 i e O i AB oo PO

* * * * * * *
159.2925 ..o e O i AB e PO

* * * * * * *
159.3075 ..oviiiieeiieee e e O e AB e PO

* * * * * * *
159.3225 ..o e O i AB oo PO

* * * * * * *
159.3375 oo e O i AB e PO

* * * * * * *
159.3525 ..o e O e AB e PO

* * * * * * *
159.3675 .iiiiiiiieeie e e O i AB oo PO

* * * * * * *
159.3825 ..o e O i AB e PO

* * * * * * *
159.3975 ..o e O e AB e PO

* * * * * * *
159.4125 oo e O i AB i PO

* * * * * * *
159.4275 .oiiiiieeeeeee e e O i AB e PO

* * * * * * *
159.4425 ..o e O e AB e PO

* * * * * * *
159.4575 oo e G0 e ettt PO

* * * * * * *
159.4725 oo e O i B0 i PO
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* * * * * (30) This frequency will be authorized 151.880 and 151.940 and by revising
d* * * a channel bandwidth of 25 kHz paragraphs (c)(29) and (c)(30) to read as
notwithstanding §§90.203 and 90.209. follows:
(27) In the 450-470 MHz .band, m 2. Section 90.35 is amended by . .
secondary telemetry operations removing limitation 30 in the table of §90.35 Industrial/Business Pool.
pursua'nt to§ 90',238(3) will be paragraph (b)(3) from the following * * * * *
authorized on this frequency. frequencies, by adding in numerical (b) * * *
* * * * * order the following frequencies 151.820, (3)* * *
INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE
Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
150.8525 oo s [0 o T PSPPI LA

* * * * * * *
150.8675 .coooeiiiiiieeieeee (o o T PSP PRRRUPPPPPP LA

* * * * * * *
150.8825 ..o (o o TSRS LA
150.8975 ..ovriiiieeiiec e aee o o TSSOt LA
150.9425 ..o e o o PRSP LA
150.9575 oo o o PSRRI LA

* * * * * * *
150.9725 oo [0 o T PSPPI LA

* * * * * * *
150.9875 .ooieiiiiiie O o B IP

* * * * * * *
151.0025 ..oooeiiieeeee QO oo 31.
151.0175 e e O e 31.
151.0325 oo e QO e 31.
151.0475 oo s QO oo 31.

* * * * * * *
151.0925 ..oiiiiiieiii s e O e 31.

* * * * * * *
1512075 i e O e 31.

* * * * * * *
1511225 i e O e 31.

* * * * * * *
1511375 e e O e 31.

* * * * * * *
1511525 i e O e 31.

* * * * * * *
1511675 i e O e 31.

* * * * * * *
151.2125 i e O e 31.

* * * * * * *
1512275 e e O e 31.

* * * * * * *
151.2425 .o e O e 31.

* * * * * * *
1512575 i e O e 31.

* * * * * * *
1512725 o e O e 31.

* * * * * * *
1512875 oo e O e 31.

* * * * * * *
151.3325 i e O e 31.

* * * * * * *
1513475 i e O e 31.

* * * * * * *
151.3625 ..oiiiiiiieii s e O e 31.

* * * * * * *
1513775 s e O e 31.

* * * * * * *
151.3925 .ot e O e 31.

* * * * * * *
1514075 e e O e 31.

* * * * * * *
1514225 oo e O e 31.
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INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE—Continued
Frequency or band Class of station(s) Limitations Coordinator

* * * * * *
1514375 i e o o T PSP 31.

* * * * * *
1514525 oo e O e 31.

* * * * * *
1514675 oo s e O i 31.

* * * * * *
1514825 .o e O i 31.

* * * * * *
1514975 oo e O o 32.

* * * * * *
151.5125 oo e O e 17.

* * * * * *
151.5275 oo e do

* * * * * *
1515425 oo e do

* * * * * *
1515575 i e do

* * * * * *
1515725 oo e do

* * * * * *
1515875 oo s e do

* * * * * *
151.6025 ..ooviiiieiiiiie s e do

* * * * * *
1516475 oot e do

* * * * * *
151.6625 ...oviiiiieiiiiee s e do

* * * * * *
151,670 .ooieiiiieeeee s e do

* * * * * *
I51.6775 oot e do

* * * * * *
151,700 .oiiiiiiiieeeie e e O i 10, 34

* * * * * *
1517225 oo e do
151730 i e do
151.7375 oot e e do

* * * * * *
151760 oo e do

* * * * * *
151.7825 oot e do
151.790 ... e e do
1517975 oo e do

* * * * * *
151,820 .ooviiiiiieeee e MODIIE ..o 12, 14, 35

* * * * * *
151.8425 .o e do
151.850 ..oiiiiiiieieii s e do
151.8575 oo s e do

* * * * * *
151.880 ..oeiiiieieeeiieee e MODIIE oo 12, 14, 35

* * * * * *
151.9025 ..ot e do
151.910 ... e e do
151.9175 oo e do

* * * * * *
151.940 oo Mobile.

* * * * * *
151.9625 ..oooiiiiiiii s e do
151.970 i e do
1519775 oo e do

* * * * * *
1512775 i e do

* * * * * *
151.2925 .o e do

* * * * * *
152.3075 oo e do

* * * * * *
152.3225 oo e do

* * * * * *
152.3375 oo e do

* * * * * *

152.3525 ..o do



Federal Register/Vol. 68, No. 137/ Thursday, July 17, 2003/Rules and Regulations 42307

INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
152.3675 oooiiiiiiiieee [0 o T PSRRI 6.

* * * * * * *
152.3825 i O oo 6.

* * * * * * *
152.3975 i O oo 6.

* * * * * * *
152.4125 oo QO oo 6.

* * * * * * *
1524275 oo e O e 6.

* * * * * * *
152.4425 ..o s e O e 6.

* * * * * * *
1524575 oo QO i 6.

* * * * * * *
152.8775 oo do

* * * * * * *
152.8925 i do

* * * * * * *
152.9075 oo do

* * * * * * *
152.9225 .o e do

* * * * * * *
152.9375 oo e do

* * * * * * *
152.9525 i do

* * * * * * *
152.9675 ooooiiiiiiie do

* * * * * * *
152.9825 oo do

* * * * * * *
152.9975 i do

* * * * * * *
153.0125 oo e do

* * * * * * *
153.0275 oot e do

* * * * * * *
153.0425 oo do.

* * * * * * *
153.0575 oo O oo Ay T e IP

* * * * * * *
153.0725 oo (o o TP PP URRRP PP IP

* * * * * * *
153.0875 oo O oo A T e ————————— IP

* * * * * * *
153.1025 ooiiiiiiiiie s e O e B0 i IP

* * * * * * *
153.1075 i e O e A T e IP

* * * * * * *
1531325 i e o o TSSOSOt IP

* * * * * * *
153.1A75 i e O e A T e IP

* * * * * * *
1531625 ..ot e o o TSRS IP

* * * * * * *
1531775 e e O e A T e IP

* * * * * * *
153.1925 .ot e o o TSSOt IP

* * * * * * *
153.2075 ooiiiiiieeiiee s e O e A T e IP

* * * * * * *
153.2225 oo e o o TSSOSOt IP

* * * * * * *
153.2375 i e O e A T e IP

* * * * * * *
153.2525 it e o o T BSOSOt IP

* * * * * * *
153.2675 ooviiiiieeiie s e O e A T e IP

* * * * * * *
153.2825 ..ot e o o TSSO IP

* * * * * * *

153.2975 i e O e A, T e P
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INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator

* * * * * * *
153.3125 oo e o[ T TSP PO PP UPTUPURRPPPRPRURO IP

* * * * * * *
153.3275 i e O e A T e IP

* * * * * * *
153.3425 ..o e D0 e et IP

* * * * * * *
153.3575 oo e O i A T e IP

* * * * * * *
153.3725 i e oL OSSPSR IP

* * * * * * *
153.3875 oo e D0 e et IP

* * * * * * *
153.4025 ..ooiiiiiieeee e e o[ T PO TP O PP UPTUPURRPRPRPRPI IP

* * * * * * *
1534075 i e 0L USSP w

* * * * * * *
15314325 ..o e O e B0 i P, IW

* * * * * * *
1534475 oo e O i B0 i P, IW

* * * * * * *
153.4625 ..o e O i B0 e P, IW

* * * * * * *
1534775 oo e G0 e et Iw

* * * * * * *
153.4925 .o e O i B0 i P, IW

* * * * * * *
153.5075 viiiiiiiieiee e e O e B0 e P, IW

* * * * * * *
153.5225 ..o e O i B0 i P, IW

* * * * * * *
153.5375 ooiiiiieiieieee e e [0 [ T TSP PP PO P TUPURTPPPRPRPIO w

* * * * * * *
153.5525 oo e O e B0 e P, IW

* * * * * * *
153.5675 ..oviiicieieeeeee e e O e 80 i P, IW

* * * * * * *
153.5825 ..ooiiiiiiieienee e e O i B0 i P, IW

* * * * * * *
153.5975 i e oL OSSPSR w

* * * * * * *
153.6125 ..o e O e 80 i P, IW

* * * * * * *
153.6275 oo e O i B0 i P, IW

* * * * * * *
153.6425 ..o e O i B0 s P, IW

* * * * * * *
153.6575 .ooiiiiieieeeeee e e D0 e et e w

* * * * * * *
153.6725 oovieeciiieee e e O i B0 i P, IW

* * * * * * *
153.6875 .oeiiiiiiiieiie e e O e B0 e P, IW

* * * * * * *
153.7025 ..ooiicieeeeee e e G0 e et Iw

* * * * * * *
1537175 oo e o[ TP TSP PP P PP UP PP URRPPTPRTPRURO Iw

* * * * * * *
153.7325 oo e oL OSSPSR w

* * * * * * *
154.4825 ..o Base or Mobile

* * * * * * *
1544975 v e do
154.505 ...ooviiiiiiee e e do

* * * * * * *
154.5275 oo MODIIE .. 10, 34.

* * * * * * *
1545475 oo e do

* * * * * * *
154,640 oot BaSE ...ooiiiii 36, 37, 48.

* * * * * * *
1574775 i e O i 12 s LA

* * * * * * *

157.4925 ..o O i 12 LA
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* * * * * * *
157.5075 oo [0 o T PSRRI L LA

* * * * * * *
157.5225 i O o L LA

* * * * * * *
157.5375 oo O oo 6.

* * * * * * *
157.5525 i O oo 6.

* * * * * * *
1575675 ..ovviiiieeiieiie s e O e 6.

* * * * * * *
157.5825 ..o e O e 6.

* * * * * * *
157.5975 i QO oo 6.

* * * * * * *
157.6125 oo O o 6.

* * * * * * *
157.6275 oo O oo 6.

* * * * * * *
157.6425 oo O oo 6.

* * * * * * *
157.6575 i e O e 6.

* * * * * * *
157.6725 oot e O e 6.

* * * * * * *
157.6875 oo do 6.

* * * * * * *
157.7025 oo O oo 6.

* * * * * * *
A57. 7175 oo e O oo 6.

* * * * * * *
158.1375 oo (o o TSSO URRR PP W

* * * * * * *
158.1525 .oiiiiiiiiiiis aee o o T BRSSPt P, IW

* * * * * * *
158.1675 ..ovviiiieeeeeiieee e aeee o o TSSOt P, IW

* * * * * * *
158.1825 ..o QO i Bl P, IW

* * * * * * *
158.1975 oo o o PP RRR PP W

* * * * * * *
158.2125 i O o Bl P, IW

* * * * * * *
158.2275 oo O oo Bl P, IW

* * * * * * *
158.2425 ..ooviiiiiii s e O e Bl P, IW

* * * * * * *
158.2575 eeiriiiiie s e o o TSRSt IW

* * * * * * *
158.2725 ..o e O e Bl P, IW

* * * * * * *
158.2875 ..ovriiiiiiieeii s e o o TSRSt IP

* * * * * * *
158.3025 ..oiiiiiiiiii s e o o TSRSt IP

* * * * * * *
158.3175 it e O e A T e IP

* * * * * * *
158.3325 it e o o TSSOt IP

* * * * * * *
158.3475 oo e do

* * * * * * *
158.3625 ...vviiiiiiiii s e o o TSSOt IP

* * * * * * *
158.3775 i e O e A T e IP

* * * * * * *
158.3925 ..o e do

* * * * * * *
158.4075 ..ovviiiieeiieiiie s e O e 17.

* * * * * * *
158.4225 ..o e o o TSRS IP

* * * * * * *

158.4375 i O o A, T i P
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* * * * * * *
159.4875 oo [0 o T PSRRI B IP

* * * * * * *
159.5025 .o do

* * * * * * *
159.5175 i do.

* * * * * * *
159.5325 i do.

* * * * * * *
159.5475 oo e do.

* * * * * * *
159.5625 ...oviiiieiiii s e do.

* * * * * * *
159.5775 oo do.

* * * * * * *
159.5925 i do.

* * * * * * *
159.6075 ooiiiiiiiiieeee do.

* * * * * * *
159.6225 ..o s do.

* * * * * * *
159.6375 ..ovriiiieeiii s e do

* * * * * * *
159.6525 ...ttt e do

* * * * * * *
159.6675 ..oooiiiiiiieii do

* * * * * * *
159.6825 ..o do

* * * * * * *
159.6975 oo do

* * * * * * *
159.7125 i do

* * * * * * *
159.7275 oo e do

* * * * * * *
159.7425 ..o e do

* * * * * * *
159.7575 oo do

* * * * * * *
159.7725 oo do

* * * * * * *
159.7875 oo do

* * * * * * *
159.8025 ..o do

* * * * * * *
159.8175 oo e do

* * * * * * *
159.8325 ..o e do

* * * * * * *
159.8475 ..o e do

* * * * * * *
159.8625 ...oovieiiiiieienie e e do

* * * * * * *
159.8775 oot e do

* * * * * * *
159.8925 ...oiiiieieene e e O e

* * * * * * *
159.9075 ..oiriiiiiiiiii e e QO

* * * * * * *
159.9225 ..o e O e

* * * * * * *
159.9375 oo e JO

* * * * * * *
159.9525 ..ottt e QO

* * * * * * *
159.9675 ..ovviiiiieiii s e JO

* * * * * * *
159.9825 ...oiiiieiieee e e O e

* * * * * * *
159.9975 ..ot e QO

* * * * * * *

160.0125 ...ocviiiiii do
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* * * * * * *
160.0275 oo QO e ————————

* * * * * * *
160.0425 ...ooiiiiiiie O e ———————

* * * * * * *
160.0575 ooiiiiiiiiieee s O

* * * * * * *
160.0725 oo O s

* * * * * * *
160.0875 ..ooveeieieeienie e e O e

* * * * * * *
160.1025 ..o e O e

* * * * * * *
160.1175 ooiiiiiiiiiiiee QO e ———————

* * * * * * *
160.1325 oo s O e ———————

* * * * * * *
160.1475 oo O

* * * * * * *
160.1625 ..coooiiiiiieeiee QO s

* * * * * * *
160.1775 oo e QO

* * * * * * *
160.1925 ..o e O e

* * * * * * *
160.2075 ooiiiiiiiiieeeeee s QO e ———————

* * * * * * *
160.2225 oo s O oo B0 LR

* * * * * * *
160.2375 oo O oo B0 LR

* * * * * * *
160.2525 oo O oo B0 LR

* * * * * * *
160.2675 ..ovviiiieeiiiiiieeee s e O e B0 e LR

* * * * * * *
160.2825 ..o e o[ TSR B0 s LR

* * * * * * *
160.2975 oo QO i B0 LR

* * * * * * *
160.3125 oo O o B0 LR

* * * * * * *
160.3275 oo O o B0 LR

* * * * * * *
160.3425 oo O oo B0 LR

* * * * * * *
160.3575 ..oiiiiiieiii s e O e B0 e LR

* * * * * * *
160.3725 ..o e O e B0 e LR

* * * * * * *
160.3875 ..ovviiiieeiiii s e O e B0 e LR

* * * * * * *
160.4025 ...oviiiieiiii s e O e B0 e LR

* * * * * * *
1604175 oo e O e B0 e LR

* * * * * * *
160.4325 ..o e O e 50, 52 oo LR

* * * * * * *
1604475 ..o e O e 50, 52 oo LR

* * * * * * *
160.4625 ...ovviiieeiiiii s e O e 50, 52 oo LR

* * * * * * *
1604775 oo e O e 50, 52 oo LR

* * * * * * *
160.4925 ..o e O e 50, 52 oo LR

* * * * * * *
160.5075 ..ovviiiieeiiiiie s e O e 50, 52 oo LR

* * * * * * *
160.5225 ..ooiiiiiiiii s e O e 50, 52 oo LR

* * * * * * *
160.5375 ..oviiiiieeii s e O e 50, 52 oo LR

* * * * * * *

160.5525 ..o s O i 50, 52 i LR
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* * * * * * *
160.5675 .cooiiiiiiiiiii [0 o T PSRRI 50,52 LR

* * * * * * *
160.5825 ..o O o 50,52 LR

* * * * * * *
160.5975 oo O oo 50,52 LR

* * * * * * *
160.6125 ..oooiiiieiieiee O oo 50,52 LR

* * * * * * *
160.6275 ..ovviiiieeiiiiiiee s e O i B0 e LR

* * * * * * *
160.6425 ...oviiiieeiee e e O e B0 e LR

* * * * * * *
160.6575 .ooiiiiiiiieee [0 o TP URPR B0 LR

* * * * * * *
160.6725 ..ooiiiiiiiiieeeee O o B0 LR

* * * * * * *
160.6875 ..cooeiiieiieeeeeei O oo B0 LR

* * * * * * *
160.7025 ..coooiiieeieeeee QO oo B0 LR

* * * * * * *
160.7175 oot e O e B0 e LR

* * * * * * *
160.7325 oo e O e B0 e LR

* * * * * * *
160.7475 oo [0 o TSP UUPR B0 LR

* * * * * * *
160.7625 ..cooeiieeiieiiieeeee e O oo B0 LR

* * * * * * *
160.7775 oo e O oo B0 LR

* * * * * * *
160.7925 oo O oo B0 LR

* * * * * * *
160.8075 ..ovviviieeiiiiiiiieece s e O e B0 e LR

* * * * * * *
160.8225 ..o e o[ TSP B0 s LR

* * * * * * *
160.8375 oo [0 o T PSRRI B0 LR

* * * * * * *
160.8525 ..o O oo B0 LR

* * * * * * *
160.8675 ..cooeiiieeieeieeeiee s O oo 50,51 . LR

* * * * * * *
160.8825 ...cooiiiiiieeee O oo 50,51 . LR

* * * * * * *
160.8975 ..ovviiiieiiiii s e O e 50, 51 o LR

* * * * * * *
160.9125 ..o e O e 50, 51 oo LR

* * * * * * *
160.9275 ..ovviiiieiiee s e O e 50, 51 oo LR

* * * * * * *
160.9425 ..o e O e 50, 51 oo LR

* * * * * * *
160.9575 ..oiiiiiieiiii s e O e 50, 51 oo LR

* * * * * * *
160.9725 ..ovriiiieiii s e O e 50, 51 oo LR

* * * * * * *
160.9875 ..ovriiiieiiii e e O e 50, 51 oo LR

* * * * * * *
161.0025 ..ooviiiieeiiiiiiieee s e O e 50, 51 oo LR

* * * * * * *
161.0175 i e O e 50, 51 oo LR

* * * * * * *
161.0325 ..o e O e 50, 51 o LR

* * * * * * *
161.0475 oo e O e 50, 51 o LR

* * * * * * *
161.0625 ...ovviiieeiiiiiiiece s e O e 50, 51 oo LR

* * * * * * *
16L.0775 oot e O e 50, 51 oo LR

* * * * * * *

161.0925 ..o O e 50, 51 o LR
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* * * * * * *
161.1075 oot e O i 50, 5L e LR

* * * * * * *
161.1225 oo e O i 50, 5L e LR

* * * * * * *
1611375 oo e O i 50, 5L e LR

* * * * * * *
161.1525 oo e O i 50, 5L e LR

* * * * * * *
1611675 oo s e O e 50, 5L e LR

* * * * * * *
161.1825 .ot e O i 50, 5L e LR

* * * * * * *
161.1975 oot e O i 50, 5L e LR

* * * * * * *
161.2125 oo e O i 50, 5L e LR

* * * * * * *
161.2275 oot e e O i 50, 5L e LR

* * * * * * *
161.2425 oo e O e 50, 5L e LR

* * * * * * *
161.2575 oot e O i 50, 5L e LR

* * * * * * *
161.2725 oot e O i 50, 5L e LR

* * * * * * *
161.2875 oot e O e 50, 5L e LR

* * * * * * *
161.3025 .o e O i 50, 5L e LR

* * * * * * *
L161.3175 oo e e O i 50, 5L e LR

* * * * * * *
161.3325 .o e O i 50, 5L e LR

* * * * * * *
161.3475 oot e O i 50, 5L e LR

* * * * * * *
161.3625 ..o e O e 50, 5L e LR

* * * * * * *
161.3775 oot s e O i 50, 5L e LR

* * * * * * *
161.3925 .o e O i 50, 52 e LR

* * * * * * *
161.4075 oot e e O i 50, 52 i LR

* * * * * * *
161.4225 .ot e O i 50, 52 i LR

* * * * * * *
1614375 oot e e O e 50, 52 e LR

* * * * * * *
161.4525 .o e O i 50, 52 i LR

* * * * * * *
1614675 oo e O o 50, 52 i LR

* * * * * * *
161.4825 ..ot e O i 50, 52 e LR

* * * * * * *
161.4975 oot e O i 50, 52 e LR

* * * * * * *
161.5125 oo e O i 50, 52 i LR

* * * * * * *
161.5275 oot e O e 50, 52 i LR

* * * * * * *
161.5425 oo e O i 50, 52 e LR

* * * * * * *
161.5575 oo e O e 50, 52 i LR

* * * * * * *

(c)* * * (30) In the 450-470 MHz band, = 3. Section 90.203 is amended by
(29) Except when limited elsewhere, secondary telemetry operations revising paragraph (j)(4)(ii) and

one-way paging transmitters on this pursuant to § 90.238(e) will be removing paragraphs (j)(4)(iii) and (4)(iv)
frequency may operate with an output authorized on this frequency. and adding paragraph (j)(10) to read as

power of 350 watts. * * * * * follows:
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§90.203 Certification required.

* * * * *

(]') * % %

(4) * x %

(ii) 12.5 kHz for multi-bandwidth
mode equipment with a maximum
channel bandwidth of 12.5 kHz if it is
capable of operating on channels of 6.25
kHz or less.

* * * * *

(10) Transmitters designed to operate
in the 150-174 MHz and 421-512 MHz
bands that are not equipped with a
single-mode or multi-mode function
permitting operation with a maximum
channel bandwidth of 12.5 kHz or do
not meet a spectrum efficiency standard
of one voice channel per 12.5 kHz of
channel bandwidth shall not be
manufactured in, or imported into, the
United States after January 1, 2008.

* * * * *

= 4. Section 90.209 is amended by
revising the entries to frequency bands in
the table located in paragraph (b)(5) and
adding paragraph (b)(6) to read as
follows:

§90.209 Bandwidth limitations.

* * * * *

(b)* L

(5) * * %
STANDARD CHANNEL SPACING/
BANDWIDTH
Frequency | Channel : )
band spacing Au:,i;i%rtlﬁe(ﬁﬁgnd
(MHz) (kHz)

* * * * *
150-174 .. 17.5 1320/11.25/6
421-5122 16.25 1320/11.25/6

* * * * *

1For stations authorized on or after August
18, 1995.

2Bandwidths for radiolocation stations in the
420-450 MHz band and for stations operating
in bands subject to this footnote will be re-
viewed and authorized on a case-by-case
basis.

3 Operations using equipment designed to
operate with a 12.5 kHz channel bandwidth
will be authorized an 11.25 kHz bandwidth.
Operations using equipment designed to oper-
ate with a 6.25 kHz channel bandwidth will be
authorized a 6 kHz bandwidth. All non-public
safety stations must operate on channels with
a bandwidth of 12.5 kHz or less beginning
January 1, 2013. All public safety stations
must operate on channels with a bandwidth of
12.5 kHz or less beginning January 1, 2018.

* * * * *

(6) No new applications for the 150—
174 MHz and/or 421-512 MHz bands
will be acceptable for filing if the
applicant utilizes channels with a
bandwidth exceeding 11.25 kHz
beginning January 13, 2004. For stations
licensed or applied for prior to January
13, 2004, the licensee may transfer,
assign, renew and modify the
authorization consistent with the
current rules. No modification
applications for stations in the 150-174
MHz and/or 421-512 MHz bands that
increase the station’s authorized
interference contour will be acceptable
for filing if the applicant utilizes
channels with a bandwidth exceeding
11.25 kHz, beginning January 13, 2004.
See §90.187(b)(2)(iii) and (iv) of this
chapter for interference contour
designations and calculations.
Applications submitted pursuant to this
paragraph must comply with frequency
coordination requirements of § 90.175 of
this chapter.

* * * * *

[FR Doc. 03-18054 Filed 7-16-03; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE197; Notice No. 23—03-01-
SC]

Special Conditions: AMSAFE,
Incorporated, Zenair Model CH2000,
Inflatable Three-Point Self-Adjusting
Restraint Safety Belt With an
Integrated Inflatable Airbag Device

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the installation of an
AMSAFE, Inc. Inflatable Three-Point
Self-Adjusting Restraint Safety Belt with
an Integrated Inflatable Airbag Device
on the Zenair model CH2000. This
airplane, as modified by AMSAFE, Inc.
will have novel and unusual design
features associated the lap belt portion
of the safety belt containing an
integrated airbag device. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These proposed
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Comments must be received on
or before August 18, 2003.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration (FAA),
Regional Counsel, ACE-7, Attention:
Rules Docket, Docket No. CE197, 901
Locust, Room 506, Kansas City,
Missouri 64106, or delivered in
duplicate to the Regional Counsel at the
above address. Comments must be
marked: CE197. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Mr.
Pat Mullen, Federal Aviation
Administration, Aircraft Certification
Service, Small Airplane Directorate,
ACE-111, 901 Locust, Kansas City,
Missouri, 816—329-4128, fax 816—329—
4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of these
proposed special conditions by
submitting such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The proposals described
in this notice may be changed in light
of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to CE197.” The postcard
will be date stamped and returned to the
commenter.

Background

On March 8, 2003, AMSAFE, Inc.
Inflatable Restraints Division, 1043
North 47th Avenue, Phoenix, AZ 85043,
applied for a supplemental type
certificate to install an inflatable lapbelt
restraint with a standard upper torso
restraint (or shoulder harness) in the
Zenair model CH2000. The model
CH2000 is a single engine, two-place
airplane with a stall speed in the
landing configuration that is below 45
knots.

The inflatable restraint system is a
three-point restraint system consisting
of a shoulder harness and an inflatable
airbag lap belt, and will be installed on
both the pilot and co-pilot seats. In the
event of an emergency landing, the
airbag will inflate and provide a
protective cushion between the

occupant’s head and the airplane’s yoke
and instrument panel. This will reduce
the potential for head and torso injury.
The inflatable restraint behaves in a
manner that is similar to an automotive
airbag, but in this case, the airbags are
integrated into the lapbelt. The shoulder
harness is conventional and does not
inflate. While airbags and inflatable
restraints are standard in the automotive
industry, the use of an inflatable three-
point restraint is novel for general
aviation operations.

The FAA has determined that this
project will be accomplished on the
basis of providing the same current level
of safety of the model CH2000 occupant
restraint design. The FAA has
considered the installation of airbags as
having two primary safety concerns:

* That they perform properly under
foreseeable operating conditions; and

 That they do not perform in a
manner or at such times as to impede
the pilot’s ability to maintain control of
the airplane or constitute a hazard to the
airplane or occupants.

The latter point has the potential to be
the more rigorous of the requirements.
An unexpected deployment while
conducting the takeoff and landing
phases of flight may result in an unsafe
condition. The unexpected deployment
may either startle the pilot, or generate
a force sufficient to cause a sudden
movement of the control yoke. Either
action could result in a loss of control
of the airplane, the consequences of
which are magnified due to the low
operating altitudes during these phases
of flight. The FAA has considered this
when establishing the special
conditions.

The inflatable airbag is integrated into
the lap belt and relies on sensors to
electronically activate the inflator for
deployment. These sensors could be
susceptible to inadvertent activation,
causing deployment in a potentially
unsafe manner. The consequences of an
inadvertent deployment must be
considered in establishing the reliability
of the system. AMSAFE, Inc. must show
that the effects of an inadvertent
deployment in flight are not a hazard to
the airplane or that an inadvertent
deployment is extremely improbable. In
addition, any general aviation aircraft
can generate a large amount of
cumulative wear and tear on a restraint
system. It is likely that the potential for
inadvertent deployment increases as a
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result of this cumulative damage.
Therefore, the impact of wear and tear
on inadvertent deployment must be
considered. Ultimately, because of the
effects of this cumulative damage, a life
limit must be established for the
appropriate system components in the
restraint system design.

There are additional factors to be
considered to minimize the chances of
inadvertent deployment. General
aviation airplanes are exposed to a
unique operating environment, since the
same airplane may be used by both
experienced and student pilots. The
effect of this environment on
inadvertent deployment of the restraint
must be understood. Therefore,
qualification testing of the firing
hardware/software must consider the
following:

* The airplane vibration levels
appropriate for a general aviation
airplane; and

* The inertial loads that result from
typical flight or ground maneuvers,
including gusts and hard landings.

Any tendency for the firing
mechanism to activate as a result of
these loads or acceleration levels is
unacceptable.

Other influences on inadvertent
deployment include high intensity
electromagnetic fields (HIRF) and
lightning. Since the sensors that trigger
deployment are electronic, they must be
protected from the effects of these
threats. To comply with HIRF and
lightning requirements, the AMSAFE,
Inc. inflatable restraint system is
considered a critical system, since its
inadvertent deployment could have a
hazardous effect on the airplane.

Given the level of safety of the current
Zenair model CH2000 lap belt and
shoulder harness restraint, the inflatable
restraint must show that it will offer an
equivalent level of protection in the
event of an emergency landing. In the
event of an inadvertent deployment, the
restraint must still be at least as strong
as a Technical Standard Order
certificated belt and shoulder harness.
There is no requirement for the
inflatable portion of the restraint to offer
protection during multiple impacts,
where more than one impact would
require protection.

The inflatable seatbelt system must
deploy and provide protection for each
occupant under the crash conditions
specified in § 23.562 where it is
necessary to prevent serious head
injury. The crash pulse specified in
§23.562 is viewed as a suitable
threshold for system deployment. It is
possible a wide range of occupants will
use the inflatable restraint. Thus, the
protection offered by this restraint

should be effective for occupants that
range from the fifth percentile female to
the ninety-fifth percentile male. Energy
absorption must be performed in a
consistent manner for this occupant
range.

In support of this operational
capability, there must be a means to
verify the integrity of this system before
each flight. As an option, AMSAFE, Inc.
can establish inspection intervals where
they have demonstrated the system to be
reliable between these intervals.

It is possible that an inflatable
restraint will be “armed” even though
no occupant is using the seat. While
there will be means to verify the
integrity of the system before flight, it is
also prudent to require that unoccupied
seats with active restraints not
constitute a hazard to any occupant.
This will protect any individual
performing maintenance items inside
the cockpit while the aircraft is on the
ground and includes protection against
inadvertent deployment.

In addition, the use and operation of
this restraint must be transparent to the
user. Therefore, the design must prevent
the inflatable seatbelt from being
incorrectly buckled and/or installed
such that the airbag would not properly
deploy. As an alternative, AMSAFE, Inc.
may show that such deployment is not
hazardous to the occupant, and will still
provide the required protection.

The cockpit of the model CH2000 is
a confined area, and the FAA is
concerned that noxious gasses may
accumulate in the event of restraint
deployment. When deployment does
occur, either by design or inadvertently,
there must not be a release of hazardous
quantities of gas or particulate matter
into the cockpit area.

Fire is a concern for any airplane,
regardless of the size or class of the
airplane. An inflatable restraint should
not increase the risk already associated
with fire. Therefore, the inflatable
restraint should be protected from the
effects of fire, so that an additional
hazard is not created by, for example, a
rupture of the inflator.

Finally, the inflatable restraint is
likely to have a large volume
displacement, where the inflated bag
could impede the egress of an occupant.
Since the bag deflates to absorb energy,
it is likely that the inflatable restraint
would be deflated at the time an
occupant would attempt egress.
However, it is appropriate to specify a
time interval after which the inflatable
restraint may not impede rapid egress.
Ten seconds has been chosen as
reasonable time. This time limit will
offer a level of protection throughout the
impact event.

Type Certification Basis

Under the provisions of § 21.101,
AMSAFE, Inc. must show that the
Zenair model CH2000, as changed,
continues to meet the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. TA5CH or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the ““original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. TA5CH are as follows:

FAR 21.29 and FAR 23 effective February
1, 1965, as amended by 23—1 through 23—42.
JAR-VLA effective April 26, 1990, through
Amendment VLA/92/1 effective January 1,
1992, used as a safety equivalence to FAR 23,
as provided by AC 23-11. FAR 36 dated
December 1, 1969, as amended by current
amendment as of date of type certification.

For the model listed above, the
certification basis also includes all
exemptions, if any; equivalent level of
safety findings, if any; and the special
conditions adopted by this rulemaking
action.

The Administrator has determined
that the applicable airworthiness
regulations (i.e., part 23 as amended) do
not contain adequate or appropriate
safety standards for the AMSAFE, Inc.
inflatable restraint as installed on Zenair
model CH2000 because of a novel or
unusual design feature. Therefore,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in §11.19, are issued in
accordance with §11.38, and become
part of the type certification basis in
accordance with §21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to that model under the provisions of
§21.101.

Novel or Unusual Design Features

The Zenair model CH2000 will
incorporate the following novel or
unusual design feature:

The AMSAFE, Inc. Inflatable Three-
Point Self-Adjusting Restraint safety belt
with an integrated inflatable airbag
device. The purpose of the inflatable
airbag seatbelt is to reduce the potential
for injury in the event of an accident. In
a severe impact, an airbag will deploy
from the lapbelt portion of the restraint,
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in a manner similar to an automotive
airbag. The airbag will deploy between
the head of the occupant and the
airplane’s yoke and instrument panel.
This will, therefore, provide some
protection to the head of the occupant.
The restraint will rely on sensors to
electronically activate the inflator for
deployment.

The Code of Federal Regulations
states performance criteria for seats and
restraints in an objective manner.
However, none of these criteria are
adequate to address the specific issues
raised concerning inflatable restraints.
Therefore, the FAA has determined that,
in addition to the requirements of part
21 and part 23, special conditions are
needed to address the installation of this
inflatable restraint.

Accordingly, these special conditions
are adopted for the Zenair model
CH2000 equipped with the AMSAFE,
Inc. Three-Point Self-Adjusting
Restraint safety belt with an integrated
inflatable airbag device. Other
conditions may be developed, as
needed, based on further FAA review
and discussions with the manufacturer
and civil aviation authorities.

Applicability

As discussed above, these special
conditions are applicable to the Zenair
model CH2000 equipped with the
AMSAFE, Inc. Three-Point Self-
Adjusting Restraint safety belt with an
integrated inflatable airbag device.
Should AMSAFE, Inc. apply at a later
date for a supplemental type certificate
to modify any other model on Type
Certificate number TA5CH to
incorporate the same novel or unusual
design feature, the special conditions
would apply to that model as well
under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on the Zenair
model CH2000. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101 for STC or
21.17 for TC; and 14 CFR 11.38 and 11.19.

The Proposed Special Conditions

The FAA has determined that this
project will be accomplished on the
basis of not lowering the current level
of safety for the Zenair model CH2000
occupant restraint design. Accordingly,
the FAA proposes the following special
conditions as part of the type
certification basis for the Zenair model
CH2000, as modified by AMSAFE, Inc.

Three-Point Self-Adjusting Restraint
Safety Belt with an Integrated Airbag
Device

1. It must be shown that the inflatable
lapbelt will deploy and provide
protection under the crash conditions
specified in § 23.562 where it is
necessary to prevent serious head
injuries. The means of protection must
take into consideration a range of stature
from a 5th percentile female to a 95th
percentile male. The inflatable lapbelt
must provide a consistent approach to
energy absorption throughout that
range.

2. The inflatable lapbelt must provide
adequate protection for each occupant.
In addition, unoccupied seats that have
active seat belts must not constitute a
hazard to any occupant.

3. The design must prevent the
inflatable safety belt from being
incorrectly buckled and/or incorrectly
installed such that the airbag would not
properly deploy. Alternatively, it must
be shown that such deployment is not
hazardous to the occupant and will
provide the required protection.

4. It must be shown that the inflatable
lapbelt system is not susceptible to
inadvertent deployment as a result of
wear and tear or inertial loads resulting
from in-flight or ground maneuvers
(including gusts and hard landings) that
are likely to be experienced in service.

5. It must be shown (or be extremely
improbable) that an inadvertent
deployment of the restraint system
during the most critical part of the flight
does not impede the pilot’s ability to
maintain control of the airplane or cause
an unsafe condition (or hazard to the
airplane). In addition, a deployed
inflatable restraint must be at least as
strong as a Technical Standard Order
certificated belt and shoulder harness.

6. It must be shown that deployment
of the restraint system is not hazardous
to the occupant or result in injuries that
could impede rapid egress. This
assessment should include occupants
whose belt is loosely fastened.

7. It must be shown that an
inadvertent deployment that could
cause injury to a standing or sitting
person is improbable.

8. It must be shown that the inflatable
safety belt will not impede rapid egress

of the occupants 10 seconds after its
deployment.

9. For the purposes of complying with
HIRF and lightning requirements, the
inflatable safety belt system is
considered a critical system since its
deployment could have a hazardous
effect on the airplane.

10. It must be shown that the
inflatable safety belt will not release
hazardous quantities of gas or
particulate matter into the cabin.

11. The inflatable safety belt
installation must be protected from the
effects of fire such that no hazard to
occupants will result.

12. There must be a means to verify
the integrity of the inflatable safety belt
activation system prior to each flight or
it must be demonstrated to reliably
operate between inspection intervals.

13. A life limit must be established for
appropriate system components.

14. Qualification testing of the
internal firing mechanism must be
performed at vibration levels
appropriate for a general aviation
airplane.

Issued in Kansas City, Missouri on June 27,
2003.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 03—18071 Filed 7-16-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-NM—-40-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400, 747—-400D, 747-400F,
757-200, 757—-200PF, 757-200CB, 767—
200, 767-300, and 767—-300F Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing transport category
airplane models, as listed above. This
proposal would require a modification
of the air data computer (ADC) system,
which involves installing certain new
circuit breakers, relays, and related
components, and making various wiring
changes in and between the flight deck
and main equipment center. For certain
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airplanes, this proposal also would
require accomplishment of various other
actions prior to or concurrently with the
modification of the ADC system. This
action is necessary to ensure that the
flightcrew is able to silence an
erroneous overspeed or stall aural
warning. A persistent erroneous
warning could confuse and distract the
flightcrew and lead to an increase in the
flightcrew’s workload. Such a situation
could lead the flightcrew to act on
hazardously misleading information,
which could result in loss of control of
the airplane. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
September 2, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—114,
Attention: Rules Docket No. 2003—NM-—
40-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM—-40-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Zurcher, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6495; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be

considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—-40-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-40-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports
indicating that an erroneous overspeed
aural warning that cannot be silenced
may occur on certain Boeing Model
747-400, 747-400D, 747-400F, 757—
200, 757—-200PF, 757—200CB, 767-200,
767—-300, and 767—-300F series airplanes.
When the air data computer (ADC)
detects an overspeed condition, the
ADC sends a warning through the
Engine Indicating and Crew Alerting
System (EICAS) and aural warning
systems. If the flightcrew finds that this
warning is erroneous, following
flightcrew procedures to eliminate the
erroneous ADC source will remove the
erroneous air data source from the
flightcrew display and from use in
computation of navigation and flight
control solutions, but the erroneous
aural warning will not be silenced.
Inability to silence an erroneous

warning could confuse and distract the
flightcrew, and lead to an increase in
the flightcrew’s workload. An erroneous
aural warning that cannot be silenced
may also cause the flightcrew to act
based on misleading information. This
may have been a factor in previous
airplane incidents in which flightcrew
actions based on hazardously
misleading information have resulted in
loss of control of the airplane.

Explanation of Relevant Service
Information

We have reviewed and approved the
following Boeing Alert Service
Bulletins:

* 747-34A2460, Revision 2, dated
June 14, 2001 (for Model 747—-400,
—400D, and —400F series airplanes),
which describes procedures for re-
routing wires associated with ADC
overspeed warnings to eliminate
erroneous overspeed warnings. The
procedures involve replacing the P1-1
and P3-1 module assemblies in the
flight deck with improved assemblies,
installing various wires in and between
the flight deck and main equipment
center of the airplane, and performing a
test of the source select module and a
system functional test. This service
bulletin specifies that Boeing Service
Bulletin 747-31-2179, 747—-31-2180, or
747-31-2217 must be accomplished
either previously or concurrently.
Boeing Alert Service Bulletin
747—-34A2460, Revision 2, refers to
Boeing Component Service Bulletins
233U2200-31-01 and 233U2205-31-01,
both dated April 20, 1995, as additional
sources for instructions to change the
ADC computer source select switch on
the P1-1 and P3-1 panels, respectively.

e 757-34A0222, dated March 28,
2002 (for Model 757—200,—200PF, and
—200CB series airplanes), which
describes procedures for installing a
circuit breaker and replacing an existing
lightplate assembly with a new,
improved lightplate assembly in the
flight compartment; installing two
relays and removing a certain relay in
the main equipment center; making
various wiring changes in the flight
compartment and main equipment
center; and performing tests of the flight
data acquisition unit, flight data
recorder system, and stall and
overspeed warnings. These changes are
intended to allow the flightcrew to
silence an erroneous aural overspeed or
stall warning by switching away from a
failed ADC that is generating the
warning. This service bulletin specifies
that Boeing Service Bulletin 757-31—
0059 must be accomplished either
previously or concurrently.
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* 767-34A0332, dated January 10,
2002 (for Model 767—-200, —300, and
—300F series airplanes), which describes
procedures for installing two circuit
breakers in the flight deck, installing
two relays in the main equipment
center, making various wiring changes
in the flight deck and main equipment
center, and doing a system functional
test. These changes are intended to
allow the flightcrew to silence an
erroneous aural overspeed or stall
warning by switching away from a
failed ADC that is generating the
warning. This service bulletin specifies
that Boeing Service Bulletins 767-31—
0091, 767-31-0098, 767-31-0099, 767—
31-0100, or 767-31-0101, as applicable,
must be accomplished either previously
or concurrently.

Explanation of Other Related Service
Information (747-400, -400D and
““400F)

We have reviewed and approved
Boeing Service Bulletins 747-31-2179,
dated May 26, 1994 (for Boeing Model
747-400 and —400F series airplanes
equipped with Pratt & Whitney PW4000
series engines), and 747-31-2180, dated
March 17, 1994 (for Boeing Model 747—
400 and —400F series airplanes
equipped with Rolls-Royce engines).

These service bulletins described
procedures for replacing the three
Electronic Flight Information System
(EFIS)/EICAS interface units (EIU) with
improved EIUs and installing new
software in six integrated display units
(IDU) and three EIUs.

We have also reviewed and approved
Boeing Service Bulletin 747-31-2217,
dated May 19, 1994 (for Boeing Model
747—-400, —400D, and —400F series
airplanes equipped with General
Electric (GE) engines). That service
bulletin describes procedures for
installing new software in six IDUs and
three EIUs.

Boeing Service Bulletin 747-31-2217
specifies that the changes in Boeing
Service Bulletins 747-31-2178, dated
July 1, 1993, and 747-45-2010, dated
December 17, 1992, must be
accomplished prior to the actions in
Boeing Service Bulletin 747-31-2217.
We have reviewed and approved those
service bulletins. Boeing Service
Bulletin 747-31-2178 describes
procedures for replacing three EIUs with
improved EIUs and installing new
software in six IDUs and three EIUs.
Boeing Service Bulletin 747—45-2010
describes procedures for installing new
software in the central maintenance
computer (CMC).

Boeing Service Bulletin 747-45-2010
specifies that, for airplanes equipped
with GE engines, the actions in Boeing
Service Bulletins 747—45-2005 and
747-31-2163 must be accomplished
prior to or concurrently with those
specified in Boeing Service Bulletin
747-45-2010. We have reviewed and
approved those service bulletins. Boeing
Service Bulletin 747-45-2005, dated
February 8, 1990, describes procedures
for a modification that involves
replacing certain CMCs with improved
CMCs, modifying related wiring, and
modifying the data loader control panel.
Boeing Service Bulletin 747-31-2163,
dated February 14, 1991, describes
procedures for installing new software
in six IDUs and three EIUs.

Explanation of Other Related Service
Information (757-200, -200CB, —200PF;
767)

We also have reviewed and approved
the following Boeing service bulletins,
which all describe procedures for
performing an EICAS readout
comparison to ensure that the
applicable software is used, replacing
the existing EICAS computers with new
EICAS computers that can be upgraded
with certain software, and making
related wiring changes:

Boeing service bulletin (all : : .
includi%g Appendices A,( B, Service ﬁgﬂgﬂ] revision Service bulletin date— Effectivity—
and C)—

757-31-0059 ........oeeeeeeeenn. Revision 3 .......cccocevveeeeeeenne March 29, 2001 ................. Boeing Model 757-200, —200CB, and —200PF series
airplanes.

767-31-0091 ........covvvvvennen. Revision 3 ......cccooiiiiiiiies April 27, 2000 .........ceeenee Model 767 series airplanes with certain GE CF6-80C2
Full Authority Digital Electronic Engine Control
(FADEC) series engines.

767-31-0098 .......ccovvveenen. Revision 2 ......cccccceeviieenns October 21, 1999 .............. Model 767-200 and —300 series airplanes with certain
GE Power Management Computer (PMC) engines.

767-31-0099 .....ccccovvveenen. Revision 3 .......cccoeeiiieene February 8, 2001 ............... Model 767-300 series airplanes with certain Rolls
Royce engines.

767-31-0100 ....ceeevevveennee. Revision 2 ......cccccceeviieenns July 29, 1999 ..., Model 767 series airplanes with certain Pratt & Whit-
ney PW4000 series engines.

767-31-0101 ....ccooeeiveeenee. Original ......coccveeiviieeiiieenne July 6, 2000 .....cccevvveennen. Model 767-200 and —300 series airplanes with Pratt &
Whitney JT9D series engines.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the applicable service
bulletins described previously, except
as discussed below.

Differences Between Service Bulletins
and Proposed AD

Operators should note that Boeing
Alert Service Bulletins 747-34A2460,
Revision 2, 757-34A0222, and 767—

34A0332 recommend accomplishing the
modification as soon as manpower,
materials, and facilities are available.
We have determined that such a non-
specific compliance time would not
address the identified unsafe condition
in a timely manner. In developing an
appropriate compliance time for this
AD, we considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
and the time necessary to perform the
proposed actions. In light of these
factors, we find a 24-month compliance
time for completing the proposed
actions to be warranted, in that it

represents an appropriate interval of
time allowable for affected airplanes to
continue to operate without
compromising safety.

Also, Boeing Service Bulletins 747—
34A2460, Revision 2, and 757—-34A0222
specify that operators may accomplish
certain actions per a specific chapter of
the Airplane Maintenance Manual
(AMM) or an “operator’s equivalent
procedure.” However, this proposed AD
would require operators to accomplish
the actions per the chapter of the AMM
specified in the service bulletin. An
“operator’s equivalent procedure” may
be used only if approved as an
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alternative method of compliance per
paragraph (e) of this AD.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs our
airworthiness directives system. This
regulation now includes material that
relates to altered products, special flight
permits, and alternative methods of
compliance (AMOGs). Because we have
now included this material in part 39,
only the office authorized to approve

AMOGC:s is identified in each individual
AD.

Explanation of Cost Impact

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are approximately 1,872
airplanes of the affected designs in the
worldwide fleet. The FAA estimates that
36 Model 747—-400, -400D, and -400F
series airplanes; 639 Model 757-200,
-200CB, and -200PF series airplanes;
and 244 Model 767-200, -300, and
-300F series airplanes; of U.S. registry
would be affected by this proposed AD.
Estimates of the costs to accomplish the
proposed actions are provided in the
following table:

’ " Work hours Hourl Parts cost Cost per

Service bulletin per airplane labor r:;/te per airplane airplaele
TAT=3AA24B0 ...ttt ettt 158 $65 | $1,448-$1,735 $11,718-
$12,005
747-31-2179 2 65 None 130
747-31-2180 ... 2 65 None 130
747-31-2217 ... 2 65 None 130
747-31-2178 ... 5 65 None 325
747-45-2010 ... 2 65 None 130
747-45-2005 ... 2 65 None 130
747-31-2163 ... 2 65 None 130
757-34A0222 ... 107 65 | 12,571-12,953 | 19,526-19,908
757-31-0059 ... 5 65 None 325
767-34A0332 ... 55 65 | 9,988-11,167 | 13,563-14,742
767-31-0091 ... 7 65 None 455
767-31-0098 ... 5 65 None 325
767-31-0099 ... 24 65 None 1,560
767-31-0100 ... 8 65 None 520
767-31-0101 6 65 None 390

We estimate that the total cost to
accomplish all actions that may be
required for all airplanes that would be
affected by this AD may be as much as
$17,783,875.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and

the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2003—NM—40-AD.

Applicability: Airplanes as listed in Table
1 of this AD, certificated in any category.
Table 1 of this AD follows:
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TABLE 1.—APPLICABILITY

Airplane Model—

As Listed in Boeing Alert Service Bulletin—

747-400, 747-400D, 747-400F series airplanes
757-200, 757-200PF, 757-200CB series airplanes .
767-200, 767-300, and 767—300F series airplanes ..

747-34A2460, Revision 2, dated June 14, 2001.
757-34A0222, dated March 28, 2002.
767-34A0332, dated January 10, 2002.

Compliance: Required as indicated, unless

accomplished previously.

To ensure that the flightcrew is able to
silence an erroneous overspeed or stall aural
warning, accomplish the following:

Modification of Air Data Computer System

(a) Within 24 months after the effective
date of this AD, modify the air data computer
system, as specified in paragraph (a)(1),
(a)(2), or (a)(3) of this AD, as applicable.

(1) For Model 747—400, —400D, and —400F
series airplanes: Re-route wires associated
with air data computer (ADC) overspeed
warnings, replace the P1-1 and P3-1 module
assemblies in the flight deck with improved
module assemblies, install various wires in
and between the flight deck and main
equipment center of the airplane, and
perform a test of the source select module
and a system functional test, according to

Boeing Alert Service Bulletin 747-34A2460,

warnings. Do these actions according to

Revision 2, dated June 14, 2001.

Note 1: Boeing Service Bulletin 747—
34A2460, Revision 2, refers to Boeing

Component Service Bulletins 233U2200-31—

01 and 233U2205-31-01, both dated April
20, 1995, as additional sources for
instructions to change the ADC computer
source select switch on the P1-1 and P3-1
panels, respectively.

(2) For Model 757—-200, —200PF, and
—200CB series airplanes: Install a circuit
breaker and replace an existing lightplate
assembly with a new, improved lightplate

equipment center; and perform tests of the
flight data acquisition unit, flight data
recorder system, and stall and overspeed

assembly in the flight compartment; install
two relays and remove a certain relay in the
main equipment center; make various wiring
changes in the flight compartment and main

Boeing Alert Service Bulletin 757-34A0222,
dated March 28, 2002.

(3) For Model 767-200, =300, and —300F
series airplanes: Install two circuit breakers
in the flight deck, install two relays in the
main equipment center, make various wiring
changes in the flight deck and main
equipment center, and do a system functional
test, according to Boeing Alert Service
Bulletin 767-34A0332, dated January 10,
2002.

Actions Required To Be Accomplished Prior
to or Concurrently With Paragraph (a)

(b) Prior to or concurrently with
accomplishment of paragraph (a) of this AD,
accomplish paragraph (b)(1) or (b)(2) of this
AD, as applicable.

(1) For Boeing Model 747-400, —400D, and
—400F series airplanes: Do the actions
specified in Table 2 of this AD, as applicable:

TABLE 2.—BOEING MODEL 747-400, —400D, AND —400F SERIES AIRPLANES—PRIOR/CONCURRENT ACTIONS

For airplanes listed in—

Boeing Service Bulletin 747-31—
2179, dated May 26, 1994.

Boeing Service Bulletin 747-31—
2180, dated March 17, 1994.

Boeing Service Bulletin 747-31—
2217 dated May 19, 1994.

Boeing Service Bulletins 747-31—
2217 and 747-31-2178; and
dated July 1, 1993.

Boeing Service Bulletins 747-31—
2217 and 747-45-2010, dated
December 17, 1992.

Boeing Service Bulletins 747-31—
2217 and 747-45-2005, dated
February 8, 1990.

Boeing Service Bulletins 747-31—
2217 and 747-31-2163, dated
February 14, 1991.

: B : . According to the accomplishment
Accomplish all actions associated with— i?ﬁstructions of—p
Replacing the three Electronic Flight Information | Boeing Service Bulletin 747-31—
System (EFIS)/Engine Indicating and Crew Alert- 2179.
ing System (EICAS) interface units (EIU) in the
main equipment center with improved EIUs and
installing new software in six integrated display
units (IDU) and three ElUs.
Replacing the three EIUs in the main equipment | Boeing Service Bulletin 747-31-
center with improved EIUs and installing new soft- 2180.
ware in six IDUs and three ElUs.
Installing new software in six IDUs and three EIUs .. | Boeing Service Bulletin 747-31-
2217.
Replacing three EIUs with improved EIUs and in- | Boeing Service Bulletin 747-31—
stalling new software in six IDUs and three ElUs. 2178.
Installing new software in the central maintenance | Boeing Service Bulletin 747-45-
computer (CMC). 2010.
Replacing certain CMCs with improved CMCs, modi- | Boeing Service Bulletin 747-45-
fying related wiring, and modifying the data loader 2005.
control panel.
Installing new software in six IDUs and three EIUs .. | Boeing Service Bulletin 747-31—
2163.

Replacement of EICAS Computers

(2) For airplanes identified in any of the
service bulletins listed in Table 3 of this AD:

Prior to or concurrently with

accomplishment of the actions required by
paragraph (a) of this AD, accomplish all

actions associated with replacing the existing

EICAS computers with improved EICAS
computers, according to the applicable
service bulletin specified in Table 3 of this
AD. The actions include performing an

applicable software is used; replacing the

existing EICAS computers with new,
improved EICAS computers that can be
upgraded with certain software; and making
related wiring changes. Table 3 of this AD
follows:

EICAS readout comparison to ensure that the
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TABLE 3.—SERVICE BULLETINS FOR REPLACEMENT OF EICAS COMPUTERS

Boeing Service Bulletin (all including Appendices A, B, and
C

Service bulletin revision level—

Service bulletin
date—

757-31-0059
767-31-0091
767-31-0098

767-31-0099
767-31-0100
767-31-0101

Revision 3 ...
Revision 2

Revision 2 ...

ReVIiSioN 3 ....ccccveeiiie e

ReVIiSion 3 ..o

Original .....coeevvive e

March 29, 2001.

April 27, 2000.

October 21,
1999.

February 8, 2001.

July 29, 1999.

July 6, 2000.

Parts Installation

(c) As of the effective date of this AD, no
person may install, on any airplane, a part
having a part number listed in the “Existing
Part Number”’ column of the table under
paragraph 2.E. of Boeing Alert Service
Bulletin 747-34A2460, Revision 2, dated
June 14, 2000; 757-31-0059, Revision 3,
dated March 29, 2001; 767-31-0091,
Revision 3, dated April 27, 2000; 767-31—
0098, Revision 2, dated October 21, 1999;
767—-31-0099, Revision 3, dated February 8,
2001; 767—-31-0100, Revision 2, dated July
29, 1999; or 767—-31-0101, dated Iuly 6, 2000;
or under paragraph IL.D. of Boeing Service
Bulletins 747-31-2179, dated May 26, 1994;
747-31-2180, dated March 17, 1994; 747—
31-2178, dated July 1, 1993; 747-45-2010,
dated December 17, 1992; 747—45—2005,
dated February 8, 1990; or 747—-31-2163,
dated February 14, 1991.

Operator’s “Equivalent Procedure’

(d) Where Boeing Service Bulletins 747—
34A2460, Revision 2, dated June 14, 2000;
and 757-34A0222, dated March 28, 2002;
specify that certain actions may be
accomplished per an operator’s “equivalent
procedure’: These actions must be
accomplished per the chapter of the
applicable Boeing 747 or 757 Airplane
Maintenance Manual specified in the
applicable service bulletin. An operator’s
“equivalent procedure” cannot be used
unless the operator receives FAA approval
for that procedure according to paragraph (e)
of this AD.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office,
FAA, is authorized to approve alternative
methods of compliance for this AD.

Issued in Renton, Washington, on July 11,
2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 03-18082 Filed 7-16-03; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15466; Airspace
Docket No. 03-AS0O-9]

Proposed Establishment of Class D
and Class E4 Airspace; Ormond
Beach, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class D and Class E4 airspace
at Ormond Beach, FL. A Federal
contract tower with a weather reporting
system is being constructed a the
Ormond Beach Municipal Airport.
Therefore, the airport will meet the
criteria for establishment of Class D and
Class E4 airspace. Class D surface area
airspace and Class E4 airspace
designated at an extension to Class D
airspace is required when the control
tower is open to contain existing
Standard Instrument Approach
Procedures (SIAPs) and other
Instrument Flight Rules (IFR) operations
at the airport. This action would
establish Class D airspace extending
upward from the surface, to but not
including 1,200 feet MSL, within a 3.2-
mile radius of the Ormond Beach
Municipal Airport and a Class E4
airspace extension that is 4.8 miles wide
and extends 6.9 miles northwest of the
airport.

DATES: Comments must be received on
or before August 18, 2003.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2003-15466/
Airspace Docket No. 03—-0S0O-9, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,

any comments received, and any final
disposition in person in Dockets Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket office (telephone 1-800—
647-5527) is on the plaza level of the
Department of Transportation NASSIF
Building at the above address.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Room 550, 1701
Columbia Avenue, College Park, Georgia
30337.

FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2003-15466/Airspace
Docket No. 03—AS0-9.” The postcard
will be date/time stamped and returned
to the commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in light of the
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comments received. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.
Additionally, any person may obtain a
copy of this notice by submitting a
request to the Federally Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class D airspace and Class E4
airspace at Ormond Beach, FL. Class D
airspace designations for airspace areas
extending upward from the surface of
the earth and Class E airspace
designations for airspace areas
designated as an extension to a Class D
airspace are published in Paragraphs
5000 and 6004 respectively, of FAA
Order 7400.9K, dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air

navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40113, 40120; E.O. 10854; 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASOFLD Ormond Beach, FL [NEW]

Ormond Beach Municipal Airport, FL

(Lat. 29°180'4" N, long. 81°06'50" W)

That airspace extending upward from the
surface, to but not including 1,200 feet MSL
within a 3.2—mile radius of Ormond Beach
Municipal Airport; excluding that airspace
within the Daytona Beach, FL Class C
airspace area. This Class D airspace area is
effective during the specific days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 6004 Class E4 Airspace Areas
Designated as an Extension to a Class D
Airspace Area

* * * * *

ASO FLE4 Ormond Beach, FL [NEW]

Ormond Beach Municipal Airport, FL

(Lat. 29°18'04" N, long. 81°06'50" W)
Ormond Beach VORTAC

(Lat. 29°18'12" N, long. 81°06'46" W)

That airspace extending upward from the
surface within 2.4 miles each side of the
Ormond Beach VORTAC 342° radial,
extending from the 3.2—mile radius to 6.9
miles northwest of the VORTAC. This Class
E4 airspace area is effective during the

specific days and times established in
advance by a Notice to Airmen. The effective
days and times will thereafter be
continuously published in the Airport/
Facility Directory.

* * * * *

Issued in College Park, Georgia, on July 7,
2003.

Walter R. Cochran,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 03-18074 Filed 7-16—-03; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 125 and 135

Regulatory Review—Reopen of
Comment Period

AGENCY: Federal Aviation
Administration

ACTION: Notice and request for
comments.

SUMMARY: By this notice, the Federal
Aviation Administration (FAA) reopens
the comment period for its regulatory
review of 14 CFR parts 135 and 125. The
part 135/125 Aviation Rulemaking
Committee had its first meeting on June
10-12, 2003, and members requested
that the comment period be reopened to
accommodate additional public
comments to the docket. The FAA
agrees and by this notice reopens the
comment period for Docket No. FAA—
2003-13923 until November 18, 2003.
DATES: The FAA will consider all
comments on this regulatory review
filed on or before November 18, 2003.
We will consider comments filed late if
it is possible to do so without incurring
expense or delay.

ADDRESSES: You may submit comments
to FAA-2003-13923 by any of the
following methods:

* Web site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: 1-202-493-2251

* Mail: Docket Management Facility:
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—-401, Washington, DC 20590—
001.

* Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC between 9 am and 5 pm, Monday
through Friday, except Federal
Holidays.

» Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
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online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Public Participation heading of the
SUPPLEMENTARY INFORMATION section of
this document. Note that all comments
received will be posted without change
to http://dms.dot.gov, including any
personal information provided. Please
see the Privacy Act heading under
SUPPLEMENTARY INFORMATION and
Regulatory Notices.

FOR FURTHER INFORMATION CONTACT:
Katherine Perfetti, AFS—200, 800
Independence Ave. SW., Washington,
DC 20591 (202) 267-3760, facsimile at
(202) 267-5229, or by e-mail:
Katherine.Perfetti@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

By Federal Register notice of
February 3, 2003 (68 FR 5488), the FAA
announced a comprehensive regulatory
review and rewrite of parts 135 and 125.
It noted that issues under review may
include:

a. Design and manufacture of new
aircraft that current regulations do not
address adequately (for example, large
airships, powered lift aircraft).

b. Certain large airplanes with
modifications to payload capacity and
passenger seat configuration operating
under part 91 or 135.

c. New equipment and technologies
not adequately addressed in current
regulations.

d. International harmonization, ICAO
commercial standards, and increased
international operations.

The FAA invited members of the
public to serve on the Part 135/125
Aviation Rulemaking Committee and/or
work groups by notifying the person
listed in the notice before March 5,
2003. In addition, the notice solicited
comments from the public to docket
number FAA-2003-13923 to be filed on
or before June 3, 2003.

The Part 125/135 Aviation
Rulemaking Committee met on June 10—
12, 2003, in Herndon, Virginia to review
the docket and to assign the issues
posted there to the various work groups.
At the opening session of the meeting
on June 10, some members requested
that the docket be reopened for
receiving additional public comments.
The FAA agrees with the reopening of
the docket and publishes this notice to
advise the public of the extended

opportunity to comment on or provide
any issues pertinent to this review. The
reopened comment period will close on
November 18, 2003, because the third
meeting of the committee is planned for
November 19-21, 2003.

Public Participation

The FAA invites interested parties to
submit specific, detailed written
comments, or provide input on issues
pertinent to parts 125 and 135. All
comments submitted to the docket
before November 18, 2003, will be
considered in the committee
discussions.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into our dockets by the name
of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy
Statement in the Federal Register
published on April 11, 2000 (volume 65,
Number 70, pages 19477-78), or you
may visit http://dms.dot.gov.

Public Web Site

The FAA also reminds the public that
a public Web site, http-www.l.faa.gov/
avr/arm/part135/index.cfm has been
established to provide information on
the committee and the review. As part
of that website, the FAA provides a list
of members of the committee who may
be contacted for additional information
on a specific area of the review and
information on future meetings of the
committee.

Issued in Washington, DC on July 9, 2003.
John M. Allen,
Acting Director, Flight Standards Service.
[FR Doc. 03-18070 Filed 7-16-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 348
[Docket No. 78N-0301]
RIN 0910-AA01

External Analgesic Drug Products for
Over-the-Counter Human Use;
Reopening of the Administrative
Record and Amendment of Tentative
Final Monograph

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is reopening the
administrative record for the rulemaking
for over-the-counter (OTC) external
analgesic drug products to accept
comments and data concerning OTC
external analgesic drug products that
have been filed with the Division of
Dockets Management, FDA, since the
administrative record officially closed.
FDA is also amending the tentative final
monograph (TFM) (proposed rule) to
clarify the status of patch, plaster, and
poultice dosage forms for OTC external
analgesic drug products. FDA is
providing for the administrative record
to remain open for 90 days to allow for
public comment on the comments and
data being accepted into the rulemaking
and on the status of patch, plaster, and
poultice do